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ABSTRACT

When a delay causes contractors to be shut down or turn idle for a period of

time, fixed overhead as well as general and administrative expenses continue to be

incurred. However, the amount of direct costs to which these expenses can be allocated

or expensed is reduced. The result is an amount of overhead that is unabsorbed, which

can be allocated to that specific delay. Various pricing methods for calculating these

unabsorbed home office overhead expenses currently exist in the construction litigation

process today. The per diem Eichleay method is the most frequently utilized method.

In this era of financial austerity, the armed forces are facing challenges to maintain

operational readiness with fewer personnel and leaner operating capital due to shrinking

defense budgets. One way to optimize these precious and limited resources is the efficient

and effective use of construction finds and personnel in Naval Facilities Engineering

Command (NAVFACENGCOM) construction administration.

This report focuses on the commonly utilized Eichleay method of computation, as

well as alternative methods currently utilized in today's construction industry. Research

and analysis was conducted on current litigated construction claims resulting from

disputes involving the Eichleay formula. Assumptions about the Eichleay formula method

and its shortcomings have been provided. Emphasis on utilizing other methods of

calculating these damages to the contractor as well as situation specific modifications of

the Eichleay formula itself are also included. Conclusions were drawn from the data that

identify significant strengths and weaknesses among these common place case situations.

Recommendations were made for future possible improvements regarding the recognition

and avoidance of potential claims by contractors.

The target audience of this report is the junior construction project manager

(Naval Civil Engineer Corps officer/civilian government personnel) and is to be utilized as

a guide in the NAVFACENGCOM construction organization atmosphere for calculating

legitimate contractor's unabsorbed home office overhead expense for a government caused

suspension, delay, or disruption to the contract performance.
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OUALFCATIONS OF A NAVAL OFFICER

It is by no means enough that an officer of the Navy should be a capable mariner.

He must be that, of course, but also a great deal more. He should be as well a

gentleman of liberal education, refined manners, punctilious courtesy, and the

ncest sense of personal honor.

He should be the soul of tact, patience, justice, firmness, and charity. No

meritorious act of a subordinate should escape his attention or be left to pass

without its reward, even if the reward is only a word of approval. Conversely, he

should not be blind to a single fault in any subordinate, though, at the same time,

he should be quick and unfailing to distinguish error from malice, thoughtlessness

from incompetency, and well meant shortcoming from heedless or stupid blunder.

based on the letters of John Paul Jones

il.°
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CHAPFTR I

INTRODUCTION

On a given business day, there are undoubtedly tens or hundreds of

Eichlay uabsorbed home office overhead formula claims pending in litigation

situais around the country [Moln, Civil Engineering, 1990]. Blindly relying on

this formula may bring unrealistic and impractical views of the formula's outcome,

many of which are far too often exaggerated and illegitimate.

In this era of financial austerity, the armed forces are facing challenges to

maintain operational readiness with fewer personnel and leaner operating capital

due to shrinking defense budgets. One way to optimize these precious and limited

resources is the efficient and effective use of construction funds and personnel in

Naval Facilities Engineering Command (NAVFACENGCOM) construction

_admnistration.

A Backround

The Navy's authorized and mandated agency authority for construction

o it . the Naval Facilities Engineering Command (NAVFACENGCOM) is

heduree in Alexandria, Virginia. It is comprised of over 1,450 naval officers

and 22,000 civilians located throughout the world.

NAVFACENGCOM provides all construction, engineering, and public

worb di stration and service requirements for its personnel and tenants
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throu� a detailed chain of construction personnel [U.S. Navy,

CECOS, Basic Qualication, 1989].

In fiscal year 1993 (01 Oct 92 - 30 Sep 93), the Naval Facilities

Engineering Cnmmand awarded over 16,500 construction and public works related

contracts totaling over $1.6 billion. In contrast, as of 30 October 1993,

NAVFACENGCOM had a total of 518 active claims pending with the Armed

Services Board of Contract Appeals (ASBCA) for a total of over $594 million.

Because of the dispersed nature of these claims and the various subcatagories

involved, this report will focus on the nature of contractor's indirect home office

overhead calculations resulting from government caused construction delays

primarily utilizing the Eichleay method of pricing.

B. Problem Statement

Naval officers assigned to contract administration positions are required to

administer construction and construction related projects or services relatively

early in their career compared to their civilian counterparts. Some are afforded

formal training in contract administration, while others must rely on in-house or

on-the-job training from other experienced personnel to gain required skills.

Inadequate construction administration skills and knowledge may result in poorly

executed construction projects. This may possibly lead to increased cost and time

required to complete the work.

Because of the litigious nature of the construction industry today, the

construction administrator and the contractor should focus on a fair and equitable
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compensation to the contractor for damages resulting from the government's delay

in the construction progress. One form of damages is the contractor's home office

Overhead expenses that were not absorbed during the delay process. Claim

conditions undermine all professional relationships, contributing to distrust and

frustration. The results often include unnecessary cost overruns and spiraling

litigation expenses [Mohn, Civil Engineering, 1990].

As with any complicated approach, no one approach will be the answer that

satisfies everyone. The focus of this report will be the ever tried Eichleay method

of calculating these unabsorbed home office overhead costs.

C. Scope

Because of the breadth of possible litigation and highly controversial issues

in the Navy's construction industry today, this report will be confined to the
examination of the Eichleay method of calculating contractor's home office

overhead expenses during government caused construction delays. This report

will acknowledge other methods of calculating this specific type of damage to the

contractor and will provide an analysis and observation of various methods utilized

today in the construction industry.

Specifically, this report will:

* Address the Eichleay method as well as appraise other methods of

analysis.
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* Identify major sumptions and criticisms involving the Eichleay

method.

* Research analysis of methods employed by the construction

industry.

# Identify beneficial construction administration courses currently

offered in the Navy.

# Make cost-effective recommendations to improve the

administration of this potential claim situation.

D. AoDroach

There are three major areas of effort detailed in this report. These are to

evaluate and analyze the various methods available to calculate contractor's home

office overhead damages as a result of government (owner) caused construction

delays; to research innovative and cost-seving calculation methods utilized by the

construction industry that can be incorporated into the construction administration

training programs; and to recommend cost-effective measures to improve training

for contract administration personnel.

Current litigated cases involving the calculation of contractor's home office

overhead damages as a result of government (owner) caused delays were

documented to analyze the chosen method utilized or modified. A comparison of

the awarded damages versus the original claimed amount is also provided to

illustrate the often over emphasized nature of the damages involved.



A litature review examined the calculation methods commonly employed

by dhe Navy and the ion idustry for such damages claims. The goal was

to identify cost-effective construction administration tools, techniques and

guidance that can be employed by the young construction contract administrator;

be it civilian or Navy Civil Engineer Corps officer alike.

L Problem Structure

The first question this report will address is: What is unabsorbed home

office overhead and, what are the current methods of calculating contractor's home

office overhead damages as a result of an owner generated delay in the

construction? This question will evaluate the various methods available, the

methods that have been tried tixre and again, the Eichleay method, and the specific

details regarding each of these methods.

The second question is: What are the major assumptions and concerns

related to the Eichleay method of calculating contractor's home office overhead

damages as a result of owner caused construction delays? This will be answered

through research involving litigated cases as current as June 1994 while looking at

the long history of the Eichleay method. A recent challenge to the Eichleay

method was highlighted to indicate current approaches to the problem of the

Eichleay workhorse formula in the industry today as and accurate measure of

indirect contract cost in terms of a claim for delay damages that are excusable and

compensable (Capital Electric vs. US., 729 F2d 743, 746-747 [C.A.F.C. 1984]).

The third and last question is: How can we provide better training and

knowledge within current time and budget constraints? This will be answered
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through an analysis of current Navy training courses in construction administration

as well as applicable training methods utilized in the construction industry. The

recommendations in this report will be most effective if they are cost effective,

pertinent to contract administration, and capable of being implemented in a timely

and productive manner.
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CHIAPTR II

NAVY CONSTRUCTON

CONTRACT ADMMINITATION

Laws and Regulations give contracting authority to agency heads,

including the Secretary of the Navy. The Secretary has established several

of these "contracting activities", one of which is the Naval Facilities

EninerngCommand (NA VFACENGCOM). NAVFACENGCOM is

headquartered in Alexandria, Virginia and comprised of over 1,450 naval

officers and 22,000 civilians located at various installations throughout the

world.

*Hnomalul. HI tSDiqo% CA. Nadfokc V&A.kto.SC

3m BnaOk. CA. NapI. Mtay OetLakek H_

Figure 2.1 NAVFACENGCOM Organization
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The orniztion headquarters is supported by ten separate

Engineering Field Divisions/Activities (EFD's/EFA's) located throughout

the United States. These EFA's and EFD's provide a supervisory role to

each individual field office as illustrated in Figure 2.1,

NAVFACENGCOM Organization.

NAVFACENGCOM appoints "Contracting Officers" who have

contracting authority and responsibility, ultimately to the Commanding

Officer, NAVFACENGCOM. These Contracting Officers enter into,

administer and terminate contracts. They are responsible for ensuring

performance of all necessary actions for effective contracting. Only

Contracting Officers are authorized to enter into, modify or terminate
contracts. The Contracting Officer (GS- 1102 and CEC Officers) must be

warranted (SF 1402).

0 Contracting Officers are located in various contracting field offices

that provide construction as well as service needs. These various areas

include:
# Naval Supply Centers,

* NAVFACENGCOM Engineering Field Divisions/Field

Activities,
0 * Public Works Centers (PWC's) and Officer in Charge of

Construction (OICC) Offices,

* and various activities in Supply Departments and Public

Works Departments (PWD's).
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The OICC staffs are the supporting activities for the Resident Officer

in Charge of Construction (ROICC) activity field offices. These "field

offices" are located at most naval installations throughout the United States

and the world. Field offices are generally lead by a senior officer depicted

as the Resident Officer in Charge of Construction. Figure 2.2, Typical

ROICC Office Organization, illustrates this organization.

01

ROICC

Specaftus Specialst Mwapnag Enginer

Figure 2.2 - Typical ROICC Organization

Figure 2.2 illustrates a simplistic version of a typical ROICC staff.

New procurement regulations have mandated very distinct and separate

procurement and engineering functions that are simplified in this

illustration.

0
The size and seniority of the ROICC staff is dependent upon the

scope of contracting responsibility and volume. Generally, the ROICC is a

Navy commander or lieutenant commander with a civilian GS-12/13

deputy. The contract and procurement specialists, as well as the project
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engineers, are generally GS-5 through GS-12 ranks. The project managers,

the target audience of this report, are typically junior officers, ensign to

lieutenant, with limited experience in the contracting field and contract

administration skills.

In fiscal year 1993 (01 October 1992 - 30 September 1993) the

Naval Facilities Engineering Command (NAVFACENGCOM) awarded

16,585 construction and public works related contracts totaling over $1.6

billion. These awards were distributed among the various divisions

mentioned earlier and illustrated in Figure 2.1.

0

40
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CHAPME III

HOME OFFICE OVERHEAD AND

CALCULATION METHODS

Various pricing methods for calculating unabsorbed home office overhead

expenses cunmtly exist in the construction litigation process today

[Carpenter/Cushman, 1990]. The Eichleay method is the most frequently utilized

in the industry. This chapter will provide an explanation of unabsorbed home

office overhead, the unabsorbed home office overhead theory, alternative methods

of computation and analysis of calculating home office overhead expense, as well

as the most common Eichleay method of computing the value of the unabsorbed

home office overhead costs.

A. Unabsorbed Home Office Overhead

The costs of delays can involve many elements. Naturally, when a

contractor is delayed, direct costs are affected. However, a contractor's efficiency,

construction schedule, various impact costs, available favorable weather days, and

home office overhead expenses may also be affected [Carpenter/Cushman, 1990].

When a delay causes contractors to be shut down or turn idle for a period of

time, fixed overhead as well as general and administrative expenses continue to be

ncurred. However, the amount of direct costs to which these expenses can be

allocated or expensed is reduced. The result is an amount of overhead that is

unabsorbed, which can be allocated to that specific delay. In delay claims against

the federal govement, the contractor's right to recover unabsorbed home office
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ovuead was granted and awarded in Combs v. United States [103 Ct. CL 174,

19451.

It is well established that home office overhead expenses are a compensable

*b element of damage. Direct billings in the time period during which they are

anticipated are not realized when a construction project is delayed. As a direct

result of this delay, home office overhead is said to be unabsorbed. However,

there has been considerable difficulty in determining the most logical method of

calculating such expenses or costs [Carpenter/Cushman, 1990].

Generally speaking, courts do not have sufficient information or capability

to make detailed analysis of the contractor's overhead makeup. Consequently,

unabsorbed overhead is usually defined by application of a formula. These

0 formulas are generally only rough approximations of the detailed cost impact of

the unabsorbed home office overhead and should be utilized with great care and

caution. Generally, these home office overhead costs cannot be easily identified

and presented as part of a claim. This should not, however, preclude the recovery

of such unabsorbed home office overhead in accordance with the contractor's

established bidding methodology and cost accounting techniques

[Carpenter/Cushman, 1990].

At this time it is imperative that a differentiation be made between

nabsorbed home office overhead expense and extended home office overhead

expense. Extended overhead expense results from the realization that additional

work is performed, exceeding the original scope of the contract.
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SL UMbemge Home Office Overhead Theory

The theory of unabsorbed home office overhead is quite simple and straight

forward [Carpenter/Cushman, 1990]. However, there is much litigation over

whether the Eichleay formula accurately measures indirect contract cost in terms

of a claim for delay damages that are excusable and compensable. A firm's

management makes certain decisions as to what home office costs are to be

incurred in the next fiscal period. These costs are based upon their estimate of the

volume of work that can be accomplished to which these overall management

expenses can be charged and properly allocated.

As an example, a firm anticipates it will accomplishes a larger volume of

business in the next fiscal period. They then hire additional home office support

personnel such as bookkeepers, time keepers, and additional computer hardware

systems to process this additional volume. The field activities, therefore, must

now absorb this additional home office expense during the course of the fiscal

period. If the anticipated and planned activity or construction work does not occur

because of a delay or a suspension of work, these home office expenses are

therefore unabsorbed. They should be paid by the owner as a compensable delay

in the form of an equitable adjustment to the contract. The theory pivots around

the concept of a contractor's inability to absorb its home office overhead costs as

planned because the supporting field activity could not continue.

Contractors utilize various methods in bidding their home office costs on

major construction projects. Many contractors simply bid their home office

expenses as part of a standard company bid markup on estimated direct costs,

while others have a separate home office overhead rate which is applied to total
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estimated direct contract costs. These rates are then usually adjusted periodically

based on overfl, company-wide home office expenses [Carpenter/Cushman,

1990].

Some contractors bid home office overhead expenses primarily as a

hmcti of time, while others subjectively bid some dollar amount for home office

expese as well as profit based on a perception of what it takes to win a contract.

Because of this lack of uniformity in the construction industry, the amount of

home office expense which should be recovered as part of a typical change order

modification to the contract is always difficult at best to resolve and provide a

win-win situation. Therefore, the contractor's method of bidding and calculating

home office expenses should always be considered and integral criteria when

evaluating the reasonableness of a home office overhead claim resulting from a

justifiable and compensable delay to that said contract.

Regardless of how contractors bid and compute their home office overhead

costs, it can be said that overhead is a function of time rather than prime cost

[Carpenter/Cushman, 1990]. An example in point. A $100,000 contract of an

original completion period of four years will more than likely require a larger

percentage of the company's home office expense than say a $200,000 contract

with a contract completion period of one year.

Contract documents do not usually define how overhead is to be recovered

on delay claims. Owners/owner's agents and designers negotiating the amount to

which a conactor is entitled for overhead are likely to rely on the maximum

percentage for change order overhead in the contract documents which the

cona has impliedly accepted by signing the contract. In other cases,
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hower, owner/ownWs agents and designers may try to restrict the overhead

allowace to te percenitg of the prime cost which that the contractor utilized in

bidding the original contract price. This appears logical since the contractor

a e accepted that percentage as adequate compensation to cover the

overhead attributable to that project when it applied the overhead to its bid in the

first place. However, these methods of determining an equitable home office

vad allowance may be unrealistic in settling delay claim issues. This is

because the percentages used relate only to prime costs and are unrelated to the

time element of the situation which is so critical in determining the overhead in the

first place [Carpenter/Cushman, 1990].

For example, in bidding a project with $500,000 of prime or direct costs

which is to be completed in two years, the contractor determines that a 15 percent

markup on the prime or direct costs is adequate for home office overhead expense.

This would equate to $37,500 per year of performance for home office overhead

expense. Assume, however, that the prime or direct costs for which the owner

eventually acknowledges through change order modifications totals $600,000 and

requires an additional year to perform, extending the contract completion now to

three years. If the owner pays only 15 percent on the additional $100,000 of

bilateral agreed work, the contractor recovers only $15,000 for the additional

overhead expense, or half of the annual overhead expense calculated in its bid in

the third year. Settlement of home office overhead claims in delay damage

situations based on a quick percentage method illustrated above may result in a

devastating loss on projects that encounter that delay. Therefore, in presenting

these unabsorbed costs, the pricing methodology must be one of the first items

considered in pursuit of these delay damages.
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C. Elehlesv Method Altertlves for Unabsorbed Home Office OverhAd

Various pricing methods for calculating unabsorbed home office overhead

expense cmrntly exist in the construction litigation process today. The Eichleay

method is the most frequently utilized in the industry. This section will provide an

analysis of the Eichleay method of computing the value of the unabsorbed home

office overhead costs, as well as providing other computation and analysis

inethods available in the construction industry.

Formal training offered at the Naval Facilities Contract Training Center

(NCTC) and the Civil Engineer Corps Officer School (CECOS), both located in

Port Hueneme, California demonstrate three methods of calculating unabsorbed

home office overhead expense. They include the percentage (NAVFACENGCOM

standard and calculated), Eichleay (or per day/per diem), and advance agreement

methods [U.S. Navy, CECOS, Basic Qualification, 1989].

The NAVFACENGCOM alternates or standard overhead procedure for

indirect costs for construction contracts is a method for which the modification to

the contract is under $500,000 and where the value of the construction and time

involved in performance are proportionate to each other. If this situation arises,

the following may be used in lieu of requiring the contractor to submit a detailed

brakdown of overhead:

* Field overhead = 10 % x direct costs

# Contractor overhead on subs = 5 % of subs price

* Home office overhead = 3 % of prime's field cost
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Or rates established by a curet DCAA audit for that
SatcuacommS.

In this situation, one must consider whether these percentages are fair and
ras b ebefore allowing as settlement in the delay issue. To avoid possible

duplication, this method should not be used if a contractor itemizes any cost that

would normally be considered overhead [P-68 15.800(k)].

Whenever a contractor requests a contract price adjustment exceeding

$500,000 the contracting officer shall promptly (whether in agreement on

entitlement or not) request Defense Contracting Audit Agency (DCAA) to perform

an audit on the entire proposal, direct costs, as well as the overhead costs.

However, an audit requirment may be waived by a Level I Contracting Officer if

the contractor does not desire an audit for that particular change to the contract

[FAR 52.214-26 "Audit - Sealed Bidding"].

The "normal" NAVFACENGCOM procedure, or Eichleay (per day/per

diem) may also be employed [FAR 31.203]. The conditions for this method are:

* The modification is under $500,000,

* The contractor decides not to go with the

NAVFACENGCOM standard percentages,

* and the contractor does not have a current DCAA audit.

If the above conditions are met, then the contractor must itemize all of its

indirect costs (home and field) as well as the direct costs involved. The

contracting officer then must critique each item to determine which are allocable,
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aflowab, and reasonable as a first step in applying fair and reasonable indirect

comb to the Particular modification at hand.

NAVFACENGCOM states that the government position is to not alternate
between the percentage method and the Eiclileay (per diem or per day) method

descried above. NAVFACENGCOM states that the standard or alternates

pmcaitqv mekod &i the normal method of choice, while falling back on the

Eichlay method Ay the standard or alternate percentages are not acceptable to

theparte [U.S. Navy, CECOS, Basic Qualification, 19891.

NAVFACENGCOM also states that when utilized consistently it gives fair

results, even though it is unfavorable to the contractor when the work takes some

time to complete and is favorable when the time extension is minimal. This

observation comes from the fact that the denominator in the equation is the delay

plus the original contract duration in calendar days. The Eichleay (per day/per

diem) method is appropriate when the time is much greater than the work, and

when there is a delay or idleness. NAVFACENGCOM further states that this is

easier to price and enforce when an advance agreement is made concerning the

method (percentages and per day/per diem) of determination of the unabsorbed

home office overhead expense is bilaterally agreed at the time of contract
confomance.

These advance agreements are an increasingly popular alternative method

that is available [FAR 31.109]. Federal Acquisition Regulation (FAR) 31.105 (d)

emncurages the use of advance agreements for home office overhead as well as

cnstruction equipment calculations and rates whenever possible.



Thes'e advance agreements should be:

* negotiated before the costs are incurred,

* executed by both parties, and

# documeated by a price negotiation memorandum.

A proposal for advance agreement including overhead costs must contain

the certificate at DFARS 52.242-7003. This is a requirement for the contractor to

certify that the overhead costs are allowable.

D. Elchleav Method

The most fiequently utilized formula to allocate unabsorbed home office

overhead was first explained in Appeal of Elchleay Corp [ASBCA 5183, 60-2

B.C.A. (CHH) ¶ 2688, 1960]. This formula computes the daily amount of

overhead that the contractor would have charged to the contract had there been no

delay and gives the contractor the amount of overhead for each day of delay that

has occurred during the performance of the contract. The Eichleay formula has

been depicted as illustrated in Figure 3.1, Eichleay Method Formula. An Eichleay

formula example is presented in Figure 3.2, Eichleay Method Formula Example.

Although the Eichleay approach was subject to intense scrutiny and met

with some disfavor in the late 1970's, it is clear today that its acceptance in the

federal and state courts has been reaffirmed and both scrutinized once again

[Capital Electric Co. v. United States, 729 F.2d 743 (Fed. Cir. 1984]. It is also
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Eichleay Formula

Step 1:

STotal overhead incurred Overhead
Total billimp hr actual cnuact x = allocable to
p d allocable to the comrmct during 1 tra c the contract

Step2:

Overhead allocable toA c t u l d a y s o fc n t a t p e a
contract perfme day

Step 3:

Daily Contract Overhead x Days of Delay - Unabsorbed Overhead
Amount Claimed

Figure 3.1 - Eichleay Method Formula

Eichleay Formula Example

Cotract amount $500,000
Period of delay 30 calendar days
Contract period 365 calendar days
Contract period (including delay) 395 calendar days
Revenues during contract period $5,000,000
Overhead during contract period $1,000,000

Step : S- 10.0 % X s1,O00,O00o $100,000
$5,000,000

Step 2: - S253/calendar day
393 claendar days

Stop 3: $253/calendar day x 30 calendar days = $7,590

Figure 3.2 - Eichleay Method Formula Example
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wow grenaly recognized that the use of the Eichleay method does not

auumticaiy flow from the event of the delay. The contractor must prove that

dtere was a "pure" delay, that he suffered an actual economic impact, and that

there was no additional work available during the period of the delay [George

Hyman ConsL Co. v. Washington Metro. Area Transit Auth., 816 F.2d 753 (D.C.

Cir.) 1987].

In order to recover, the contractor must show that he necessarily suffered

actual damage because of the nature of the delay made it impractical for him either

"to undertake the performance of the work,".. or "to [cut back on] home office

personnel or facilities [Eichleay Corp., 61-1 BCA at 15, 117, 1960]. A contractor

generally meets this requirement by demonstrating that the delay was sudden and

of unpredictable duration. The clarifying litigated case regarding this point is

Capital Electric Co. v. United States, 729 F.2d 743, 745-46 & 746 nn. 4-5 (Fed.

Cir. 1984) [George Hyman Const. Co. v. Washington Metro. Area Transit Auth.,

816 F.2d 757 (D.C. Cir.), 1987] and will be discussed in the forthcoming chapter

of this report. One court even rejected the use of Eichleay even though the

completion of the project was significantly delayed; most of the contract billings

occurred during the originally scheduled time for contract performance [Berely

Indus., Inc. v. City of New York, 45 N.Y.2d 683, 385 N.E.2d 281, 412 N.Y.S.2d

589 1978].

When a contractor has suffered a loss from an owner delay, the application

of the formula is basic in nature. The determination and calculation of the contract

billings are not problematic, nor should the determination of the total delays of

performance be difficult to ascertain and compute. The critical issue and source of
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most scrutiny comes from the very makeup of the total overhead figure that is to
be utilized in the application of the formula. This issue mainly arises from the

allowability and applicability of overhead elements to the overhead pool. It is

sometimes even argued at length that fiudamentally allowable overhead elements

0 must be fixed and not variable in nature. Often in claim situations, the Eichleay

calculation is performed incorrectly or only in part correctly and yet its calculation

and methodological problems are not probed. This is because much cross-

Sexamination fuiy is vented on the issue of whether or not the formula is applicable

while little or no attention is paid to how the calculation was actually performed.

E L Allowability and Applicability of Overhead Elements to the Overhead Pool

In federal contracting, such as that with the Naval Facilities Engineering

Command (NAVFACENGCOM) contracting, the Federal Acquisition Regulation

(FAR) specifically provides that certain elements of overhead are not allowable

costs, and that these costs should be eliminated from the overhead pool calculated

by the contractor [FAR 31.205]. These elements are illustrated in Figure 3.3,

Construction Contract Overhead Costs (Partial Listing). The Veterans

Administration Board of Contract Appeals addressed these issues in Salt City

Contractors, Ltd [VABCA No. 1362, 80-2 B.C.A. (CCH) ¶14, 713, 1980]. In this

case, the delayed contractor claimed the following items as elements of home

office overhead:

* plans and blueprints, * tools and supplies,

* workers' travel, * insurance,

* bid bonds, * depreciation,

* auto expense, * advertising and promotion,

* cleaning and maintenance, * dues and subscriptions,
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Hami C fi*cee

I Alwb Fm- maw"b F AwabLe FNot Alowable

1. 0FICERS SALARMS 1. Cot4DuInrTONS 1. FIELD SUPPORT 1. DIRECT COSTS

2. ADIIN,,LERK SALA 2. EIRTAINMENT T 2. CQC REP. 2. HOME OFFICE O.H.

3 OFFICE RENT/DEPREC. 3. BAD DEBTS 3. TIME KEEPER

4. UTUL~flS 4. ADVERTISING 4. SITE CLEANUP

5. OFFICEEQUIPMENT (hrmam) S. VEHICLE FOR SUPER.

. PAYROLL 6. EQUIP. FOR MATL HANDLING
(m dhmv)

7. TRAVEL 6. DUPICATION OF 7. FIELD OFFICE

S. PUNCHASING FIEMT O.H. S. UTILITS

9. EXPEDITING 9. ACCESS ROAD

10. ENOINEERING SERVICES 10. JANITORIAL

11. INSURANCE (piVptwipab) 11. OFFICE SUPPLIES

12. LABOIREATIONS 12. TRADE COORDINATION

13. ADVERTISING (for peopk) 13. PAYROLL TAXES ON JOB O.H.

14. DIDDINGCOSTS 14. SCHEDULING/UPDATES

15. SUBCONTRACTS FOR TEMP. FAC.

16. BUILDERS RISK/LIABILITY INSUR.

17. BONDS

Nuir:. Tim is a Vla I Un FAR Pat 31 for demimtiou aallowablecoi.

Figure 3.3 - Construction Contract Overhead Costs (Partial List)
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* light and hea, * penalties,

0 * interest, # legal and accounting,

* office expense, * office wages,

* officers salaries, * rent,

0 * telephone, * travel and entertainment,

# FCA expense, * state unemployment,

* federal unemployment, * state disability,

* and sales tax expense.

The government took the position that only fixed overheads were properly

* considered and sought to have Eichleay applied to only the following elements of

the overhead pool: depreciation, utilities, officers salaries, and rent. However, the

board only disallowed the inclusion of workers' travel, travel and entertainment,

* advertising and promotion, penalties, interest, and donations, noting:

The other items listed as home office overhead expenses are

0 generally allowable when reasonable. The burden of establishing that these

are not reasonable expenses is on the Government (Bruce Construction

Corp. et al. v. United States [9 CCF 72, 235, 163 Ct. Cl. 97 (1963)]. No

* evidence has been presented by the Government, nor does the record

otherwise contain evidence, which would persuade us that these costs were

not reasonable expenses incurred in the normal course of overall

0 administration of[ the contractor's] business [VABCA No. 1362, 80-2

B.C.A. (CCH) 172, 561, 1980].

0 With respect to the issue of fixed versus variable overhead elements, the

board stated:
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Tie Eichleay formula, in detnmining an average daily rate of home

office expense, uses the total home office expense incurred during the

contract performance. This necessarily includes some costs which may

vary during the period. Even those costs which the Government defines as

"fixed" costs may vary. For example the rent for office space may

increase or decrease, and utility bills certainly vary, but these are without

question, allowable overhead element items. It is generally accepted that

the Eichleay formula is used primarily for construction contracts, where

there is an assumption that almost all overhead is fixed, rather than variable,

but this is not to say that overhead costs which do not remain constant are

to be excluded solely on that basis [VABCA No. 1362, 80-2 B.C.A. (CCH)

172, 559, 1980].
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cHAPrmR IV

CRIICISMS OF THE ECHILEAY

FORMUIL METHOD

TIe BiMWley formula method is the method most commonly utilized and

samied in the United States constucon industry to calculate a contractor's

iect home office overhead losses resulting from owner-caused construction

delays [Wm Civil 1990]. When a project is delayed or interupted,

the contractw may not be working to full capacity. Although the contractor is

* usually woddng on other projects, some overhead expense will be expended on

those idle facilities and personnel. The Eichleay formula was intended to

detmine the amount of damages with respect to this compensable delay regarding

* the unabsorbed home office overhead costs.

As with any complicated problem, no one approach will be the correct or

* most corct answer to each and every situation that arises. This chapter will

address questionable assumptions regarding the Eichleay Method as well as

landurk cases and decisions since the birth of the Eichleay formula in 1960.

A. Ouestionable Assumpnlons

The allocation of indirect costs is usually accomplished by utilizing a

certain "base", for example, labor cost, contract billings, machine hours, or a

similar base. The Eichleay formula utilizes contract billings as a base in the

calculation criteria [Carpenter/Cushman, 19901. A ratio of the base for a specific

project to the total base for all projects is utilized to allocate the indirect costs.



One of the crificbims of the Eichleay formula is tha it my compmate the

a for unabsord overhead whethe or not the contractos overhead rate

has inreed because of additional business, bad management, or decreased

becuse of suations ta may have dvelope independent of the project at hand

[Cpee••ausa,. 1990]. The Eichleay formula distorts the period utilized to

calcuate the daily overhead rate because it includes the period of delay.

Additionally, the actual home office expense included in the Eichleay

calculato does not necessarily consider the intended home office expense which

was not realized as a result of the delay. Some insist that the Eichleay formula

Sshod take into account the actual level of activity on the project during the delay

period, not only the duration of the delay. Without reference to this level of

activity on the project, the claim for the home office overhead would be the same

under Eichleay whether or not the delayed critical work represented 100 percent or

10 percent of the project's activity.

,Among the formula's detractors is Air Force Major David G. Anderson,

who is one of the few authorities in the area of accounting-legal authority. Major

Anderson, an attorney, CPA and certified internal auditor, demonstrated that the

Eichfeay formula relies on six questionable assumptions:

1) A proportional relationship exists between the contract billings

and fixed indirect costs,
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2) the indirect cost pool or base does not include any variable

indirct cos,

3) during the delay, the contractor does not perform any work of
volue,

4) the contractor had been working at full capacity during the entire

period of contct peoman,

5) the delay's effect on the contract is the same, regardless of when
the delay occurs, and

6) the period of the contract is an acceptable base period for

accumUlating fixed indirect costs.

The formula does not make adjustments for seasonal work fluctuations,

substituted work during the delays, or the capacity at which the contractor was

working before any delay began. In his doctoral dissertation (1988) and an

American Bar Association monogram (1989), Major Anderson showed that the

first and fifth assumptions are unsound from an accounting point of view because

the relationships may not always exist in the simplified form that the formula

implies. Major Anderson also states that the second, third and fourth require a

detailed investigation of the contractor's activities, involving analysis of the actual

costing methods and activity levels represented during the delay period. When all

six assumptions are satisfied, the formulas results in under-recovery. When one or

more assmptions are not satisfied, it results in overcompensation of the contractor

[Mohn, Civil Engineeringo 1901.

B. Landmark Challenges and Case Decisions

Appeal of Fichlay Corp
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The birth of tie Eicdley ftoula method of calculating unabsorbed home

office overhead was in Appeal of EichlMay Corp [ASBCA 5183, 60-2 B.C.A.

(CCH) 12688, 1960]. The Armed Services Board of Contract Appeals (ASBCA)

devised a daily rate formula to estimate home office overhead. The board stated

dhat the contractor need not prove a specific amount of overhead, but that a need

only to assert a fair allocation to compensate for government delays which caused

the suspension of the work. The formula was viewed by the ASBCA as the best

way to allocate home office overhead incurred during a suspension of work when

it was not practical for the contractor to undertake performance of other work

which might have absorbed those costs [The Bureau of National Affairs, Inc.,

Federal Contracts Report, 58 FCR 17 d18, November 1992].

Berley Indusres Inc. v. City of New York

In this case [45 N.Y.2nd 683, 385 N.E.2d 281, 412 N.Y.S.2d 589 (1978)],

the court denied the use of the Eichleay formula because the contractor who was

promoting it failed to prove that any expenses included in the overhead category

actually increased because of the delay. The court was disturbed that the Eichleay

formula produced a sum that was more than all the other damages claimed by the

contractor. The court said that the Eichleay formula produced a figure with

"chance relationship to actual damages". However, due to the length of the delay

and the substantial home office costs involved, it is not surprising that the Eichleay

formula produced such a large result. The court failed to recognize that protracted

delays result in sizable overhead damages [Carpenter/Cushman, 1990].



30

C Apa Eec&k Co. v United

This mantark challenge case [729, F.2d 743 (Fed. Cir. 1984)] resulted in

dor nctim of the Geeral Service Board of Contract Appeals' (GSBCA's)

dohdt the Eibleay formula produced a result that had little of no

zeliimsp to the coonractoes actual injuy and held that a contractor could

rov home office overhead costs by the Eichleay formula method. Later cases

have followed this court of appeals decision. This was in disagreement with the

earlier GSBCAs decision of one year prior which did not allow the use of the

Fichleay fomula to calculate unabsorbed home office overhead in delay claims

[GSBCA No. 5316, 5317, 83-2 B.C.A. (CCH)¶ 16, 548 (1983)].

Kansas City Bridge Co. v. Kansas City Structural Steel Co.
Appeal of Savoy Construction Co.

In the Berley and Capital Electric cases the courts found that they [courts]

should not assume that simply because a project is delayed, a contractor is entitled

to recovery of unabsorbed overhead. Other courts have also recognized that

"enitlement to increase home office overhead must be proved before any formulas

to calculate the amount of recovery should be employed.

In the Kansas City case [317 S.W.2d 370 (Mo. 1958)], the courts refused to

apply an Eichleay-type calculation when evidence was lacking that the delays had

cmsed actual misallocation of overhead expense. Similarly in Savoy Construction

[ASBCA Nos. 21218, 21925, 22300, 22336, 22691, 22763, 22915, 80-1 B.C.A.

(CCH) 1 14, 392 (1980)] a claim for home office overhead was denied because

mderabsopion or overabsorption of the home office overhead by the contractor's

other work was not shown by the contractor. The courts looked but could not find
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in a urse tan thdo was proof ha the delay c au an increase or

~mlaulotic. of overhd expese. Misallocton could not represent a damage

unless the coftao would have, but for the delay, obtained other work sufficient

to hav absorbed the miloated overhead expense. The necessary element to

ma the misllocable overhead recoverable to these courts was to show there

were other jobs available which the other claimant did not bid on. Another way

was to show that the contractor did not obtain additional jobs because claimants'

reMOces were committed to the subject project because of the delay. Generally

speaking, failure to show that other work was not available results in no recovery.

Although overruling the GSBCA in the court of appeals in the Capital

Electric case, the courts believed that the Kansas City and Savoy courts are

generally correct. The Federal Circuit suggests that one could recover for

unabsorbed overhead by utilizing the Eichleay formula if one can prove that its

bonding capacity had been impaired or that it had been unable to shift its work

forces to other existing work. The court of appeals, however, rejected the

requirement that the contractor must prove that absent the delay, the contractor

would have obtained other work. The court of appeals held that the contractor

need only to prove that the circumstances of the delay were such that it would not

have been "practical and prudent" for the contractor to remove its labor and

equipment from the delayed project site to perform work at other sites

[C penter/Cushmin, 1990].

The "practical and prudent" standard is a relatively easy standard to meet.

The court of appeals in Capital Electric emphasized that "uncertainty of delays"

would make it imprudent and impractical for a contractor to remove its forces from

a delayed project. If the contractor had obligated itself to perform a new project
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while *wi for the current delays to end, without knowing with certainty when

the curnt delays would cease, it could suddenly find itself obligated to perform

both projects and be unable to do so. Therefore, a delay almost always leads to

dhe uwaanty which makes obtaining other work impractical and imprudent. The

unaertain dmuaion of the delay should be part of the contractor's proof. Once this

evidence is submitted showing that other work was not obtainable and thereby

being imprudent and impractical, the burden proving that the delays did not

damage the contractor now rests with the owner.

Southern New England Contracting Co. v. State

In agreement with the above was the case of Southern New England

Contracting Co. v State [165 Conn. 644, 345 A.2d 550 (1974)]. It was found that

a showing of lost opportunity was not required. The court held that if the

contractor could prove that the delay caused an increased allocation of home office

overhead, damages could flow without requiring the contractor to specify project

opportunities lost as a result of that delay issue at hand.

Appeal ofAbel Contracting Co.

If it can be shown that the contractor is able to substitute the work, a

reduction in the amount of claimed underabsorbed home office overhead is due as

was in the Appeal ofAble Contracting Co.. In this case, the government was only

liable for one-half of the contractor's home office overhead during the period of

government-caused delay. Why? Because the government was able to show that

the contractor was able to perform other work in at least one project during the

delay period although they made no effort to do so [Carpenter/Cushman, 1990].



nmay avoid the problem of allocating unabsorbed home office

ovedhead by coding variable overhead costs to the individual projects and defining

that overhd on their bid sheets. This is in lieu of the sometime utilized "hoped-

for" type of income markup or fee assessment Records may be kept which

accuMtely attribute the contractor's home office employees time and expense to

specific activities and projects. A gain in overhead costing may be realized in

today's increasing technological advances regarding computer hardware and

snftware.

Regardless, contractors and owners (government) are advised to perform

real time tracking of the effects, both indirect and direct, of a government caused

delay. Professional overseeing of this analysis is a must if contractors desire to

obtain recoveries to which they are entitled while at the same time restrict

excessive intrusion into their daily business affairs and internal financial planning

and strategies. The government may then provide an equitable adjustment to the

contract that is reasonable and allowable assuming the conditions that merit such

an adjustment are met.



34

CHAPrER V

EICHLEAY UTILIZED IN

TODAY'S CONSTRUCTION INDUSTRY

While the history of Eichleay dates back some 34 years, the use of Eichleay

f calkulating contactos unabsorbed and extended home office overhead

damages as a result of govenment caused construction delays will continue with

much vigor and vitality as in the past. To provide a broader focus on the use of the

Eichkeay formula, the citations below include the Eichleay formula situations in

the extended home office overhead situation. The landmark challenges and case

decisions regarding the use of Eichleay have provided a track record of victor;es

and losses alike, many of which result from improper utilization and justifiable

situaions; rarely from the true sense of pure denial in proof of other more

"correct' and "pvcise" methods of choice such as the percentage method of

calculation.

This section provides a review of current opinions, litigation, and highlights

of various claims, appeals, and decisions from the litigation and court systems

available to each situation. The representation is chronological.

CB.C Encrpries, Inc. v. U. I [CA FC, No. 91-5154, 20 Nov. 1992]

The Federal Circuit Court, affming a Claims Court decision, declines to

extend availability of the Eichleay formula to pure contract extensions, finding that

to do so "would likely transform use of the formula from an exception to a rule."



35

'Whce no element of uncertainty is imposed on the contractor, use of the
Eichleay formula to calculate extended home office overhead is not permissible,"

the CAFC declared. "Such a limitation on the use of the Eichleay formula is

reasonable because, after all, the Eichleay formula only roughly approximates
extended home office overhead."

In its 1960 decision in Eichleay Corp., the ASBCA devised a daily rate
0 formula to estimate home office overhead. The board stated that a contractor need

not prove a specific amount of overhead, but rather need only to assert a fair

allocation to compensate for government delays which caused the suspension of
the work in the first place. The formula was viewed by the ASBCA as the best

way to allocate home office overhead incurred during a suspension for work when

it was not practical for the contractor to undertake performance of other work that

0 might have absorbed those costs.

In the present case, a construction contractor's performance period was
0 extended by the Navy on several occasions. One unilateral modification extended

performance for 24 days and allowed $10,846 in additional direct costs, based on a

fixed percentage mark-up of the direct cost incurred. Although the work was not
41 suspended, delayed, or disrupted, the parties count not agree on compensation for

the contractor's home office overhead, giving rise to the claim.

The contractor contended that use of the Eichleay formula should be

permitted in any instance in which a contract modification results in the erosion of

direct costs, because a percentage mark-up of the decreased additional direct costs

* will not allocate a fair proportion of home office overhead to the contract. The

Contracting Officer (CO) denied the claim, stating that the Eichleay formula could
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not be utilized to calculate extended home office overhead when additional work,

not suspension of work, extends the contract performance period. The contractor

appealed to the Claims court; which granted summary judgment to the

government The contractor then appealed to the Federal Circuit Court.

"While the contractor has stated that extended home office overhead

expenses would not be calculated using the Eichleay formula for the majority of

contract extensions, it has articulated only two occasions when the formula would

be inappropriate", the Federal Circuit observed. The court pointed out, moreover,

that the contractor had offered only its attorney's argument, with no empirical

supporting data, to support contention that the formula would be inapplicable to

the majority of contract extensions. Rather, it appeared likely that the greater part

of all contract modifications would qualify for the Eichleay formula under the

0 contractor's view.

The court found that the "contractor seeks a drastic shift in the

Scircumstances which the Eichleay formula has been available for," the CAFC

observed. "We decline the invitation to stand availability of the Eichleay formula

on its head. The raison d'etre of Eichleay requires at least some element of

0 uncertainty arising from a suspension, disruption, or delay of contract

performance." the court stressed. Since the delays are sudden, sporadic, and of

uncertain duration, it is impractical for a contractor to take on additional other

* work. In contrast, the Federal Circuit Court concluded that the contractor in this

case negotiated a change order which extended contract performance for a brief

known period of time. "Thus, computation of extended home office overhead

0 using an estimated daily rate is an extraordinary remedy which is specifically

limited to contracts affected by government caused suspensions, disruptions, and
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dihs o*twea There by, the appeal was dwed. [The Bureau of National

Meirs, Inc., Federal Contract RepMo 58 FCR 17 d18, 02 Nov. 1992].

In summary of this case, it was held that the court properly recognized that

it was uappropriate to use the Eichleay formula method to calculate home office

overhead for contract extensions. This decision was based on the fact that

adequate compensation for overhead expenses may usually be calculated more

preciely using a fixed percentage formula [The New York Publishing Company,

The National Law Journal, II Jan. 1993].

* KirkAam Constructors Ina v. U.S. [U.S. FedCl, No. 93-256C, 22 Nov.

1993]

* This claim involved two requests for equitable adjustments (rea's); one for

$133,745 for "the impact on unchanged work caused by the numerous Change

Orders issued during the project," and $104,903 for "unabsorbed home office

* overhead and field office cost caused by the defective specification and the failure

of the Government to provide timely direction."

9 Where contract change orders clearly state that "no agreement can be

reached regarding the contractor claimed costs for "extended overhead" and
alleged government delays," the amount later claimed by the contractor for these

* costs was clearly "in dispute" at the time the contractor submitted its claim, the

U.S. Court of Claims ruled.

*0 Because the court also ruled that the claim did not fail to state a sum certain

merely because a previous proposal requested a different amount, and that a



31

r Ptificati hree months subsequent to the claim was not improper because it did

not specifically reference that claim, it denied the government's motion to dismiss.

The contractor appealed the Contracting Officer's (CO's) final denial decision to

the ASECA where then the ASBCA directed the Air Force to issue a final

decision, but none has been rendered.

The court eventually found that the letters were not treated as pricing

proposals, but were genuine claims for increased costs and that the language in the

change orders also indicated that these were not simply pricing proposals [The

Bureau of National Affairs, Inc., Federal Contract Report, 60 FCR 22 d19, 13 Dec.

1993].

Interstate General Government Contractors Inc. v. West [CA FC, No.

92-1430, precedential opinion, 06 Dec. 19931

The Federal Circuit held that when a contractor meets the original contract

deadline or finishes early despite government delay, it may recover unabsorbed

home office overhead under the Eichleay formula only under three conditions.

The contractor must show that from the outset of the contract that it:

(1) intended to complete the contract early,

(2) had the capability to do so, and

(3) actually would have completed early, but for the govermnent's

actions.

The court ruled that the contractor's proof was legally insufficient with regard to

all three elements, and affirmed the ASBCA's denial of the claim for

reimbursement. This was despite the ASBCA's application of an incorrect legal
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iudm cacmng 'sbanding by" for purpome of the Eichleay formula. The

ASBCA, in holding that Inerstate General Government Contractors Inc. (IGCM)

was not entitled to recover alleged unabsorbed home office overhead caused by the

gvsmmenfs delay in issuing a notice to proceed, found that IGOC was not on

smhdby because the work force on the particular contract was reassigned to other

wvk or let go.

The Federal Circuit Court made it clear that the board applied the wrong

test. After .oard issued its decision, the court went back to C.B. C. Enterprises

Inca v. US. [58 FCR 525], and clarified the applicable test. The court stated that

the standby test focuses not on the idleness of the contractor's work force (either

assigned to the contract or the total work force, but on suspension of the work on

the contract). The board's focus on the fact that the workers assigned to the

* particular contract were reassigned or let go confuses the issue of direct costs

caused by idle workers or equipment at the site (not claimed in this case) with the

indhi costs of home office overhead recoverable under Eichleay (which is the

sum of the claim in this case). The application of the Eichleay formula does not

require that the contractor's work force be idle; it simply requires that overhead

be unabsorbed because performance of the contract has been suspended or

signficantly interrupted and that additional contracts are unavailable during the

delay when payment for the suspended contact activity would have supported such

overhead

The court found that the contractor's evidence was legally insufficient to

establish any of the three elements. The record contained no pre-delay

performance schedule, and that the required nexus between the government delay
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mad a contractor's failure to complete performance at some unspecified earlier date

omamt be shown merely by hypothetical, after-the-fact projections.

In e "normal" case, the delay extends performance of the contract beyond

The orginal completion period, thereby increasing the period of time for which

oedhead is incurred. In such cases, the contractor can establish proof of standby

and that there was an inability to take on the additional work. However, the court

found that such a presumption does not apply in cases involving early or on-time

completions. In these cases, the court found that unabsorption must be proven via

the three part test mentioned earlier. [The Bureau of National Affairs, Inc., Federal

Con•act Report, 60 FCR 23 d15, 20 Dec. 1993].

Eurostyle Inc. v. General Services Agency (GSA) [GSBCA, No. 12084, 04

Apr. 19941

The General Services Board of Contract Appeals (GSBCA) found that the

Eichleay formula is not applicable to an appeal by a contractor for home office

overhead costs attributable to a contract modification that added work and

extended the time since there was no decrease in the contractor's direct costs. In

this case, the contractor's direct costs increased, not decreased.

As stated many times in this report the Eicbleay formula, which was

established by the Armed Services Board of Contract Appeals (ASBCA) in

Eichleay Corp., ASBCA No. 5183 (1960), requires that the following calculations

be made:

(1) the allocable contract overhead, computed by multiplying total

overhead cost incurred during the contract performance period by the ratio
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dohe cosm t billings during dhe delayed conract to total billings during

h cotad t period,

(2) the daily contract overhead rate, computed by dividing the

allocable conwact ovehmd by the days of contract performance, and

(3) the amount recoverable, computed by multiplying the daily

conmact overhead te by the days of government caused delay.

Eurostyle was delayed in performing a GSA contract to renovate office

space. Some of the time extensions which Eurostyle sought were granted, but the

Contracting Officer (CO) did not apply the Eichleay formula in determining the

amount of additional overhead to be paid. Further, Eurostyle apparently did not

experience any suspension or slowdown of work in connection of the work in the
project.

Eurostyle sought reimbursement of $130,662 in unabsorbed home office

overhead. The CO denied the claim, prompting an appeal to the GSBCA. In

Wickham Contracting Co., Inc. v Fischer [CA FC, No. 93-1146, 06 Jan. 94] the

Federal Circuit held that the Eichleay formula, and not a "directly attributable"

percentage, is the only proper method to be used in calculating unabsorbed home

office overhead when a contractor otherwise satisfies the Eichleay requirements.

Moreover, the court stated that the contractor could not expand the overhead pool

by including direct costs, especially after withdrawing them.

The Wickham court affirmed the GSBCA's decision in Wickham

Contracting Co. GSBCA No. 8675 (1992), in which the Board declined to allow

Wickham to expand its overhead pool by including direct costs, and rejected the

contactor's claim for an increased delay period because Wickham failed to show
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tha it would have finished by the projected early date. In Wickham, the court

pointed out that contractrs recover their direct costs allocable to the costs of a

cract modification and their indirect costs, that every cost is on or the other, and

that unabsorbed home office overhead is an indirect cost.

The court found that if a cost is directly attributable to a contract, then it is

a direct cost, not an overhead cost. Where, as in this case, the government and a

coFntmct-- have consistently treated a cost as overhead, it will not treat the expense

as direct cost and order reimbursement. Absent a contracting officer or board

decision denying such expenses as direct costs, the court would find itself lacking

jurisdiction.

Wickham had argued that since 80 percent of its home office activity

related to the contract; then 80 percent of the home office costs were directly

attributable to the contract. However, the court pointed out that the contract did

not cause 80 percent of the home office costs, since Wickham would have incurred

the costs regardless of whether it undertook the contract. The court stressed,

"Wickham fails to recognize that a cost is directly attributable to a contract only

when the cost is caused by the contract."

The GSBCA in this case also cites the Federal Coures decision in C.B.C.

Enterprises v. US. [978 F.2d 669 (1992( (58 FCR 525)] which held that the

Eichleay formula is not applicable to extensions of contract performance

occasioned by modifications adding work to be performed. The court also stated

that "the delay must reduce the stream of direct costs in the contract" for the

formula to be appropriate.
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Th Federal Crcst Court denied a claim for recovery under the Eicllesy

fannla where the claim for home office costs arose out of contract perfoma=ce

involving �otinuous original and additional changes or work rather than a

suspension or hiatus in performance which would affect direct costs [Community

Heatng & Plumbing Co. v. Kelso [ 987 F.2d 1575 (1993)]]. These are the facts

also in this case in point. This court also cited the Interstate General Government

Conwactors Inc. v. US [12 F.3d 1053 (1993) (60 FCR 638)] in which the Federal

Circuit ruled that a delay must constitute a de facto suspension of work which

forces the contractor to stand by, unable to take on other work "when the

suspension decreases the stream of direct costs against which to assess a

percentage rate for the reimbursement."

The court here found that this was not the case. The specific here is that

the stream of direct costs not only did not decrease, but increased. The board

declared that, "the use of the Eichleay formula is not appropriate in this case, and

that the appellant has been properly reimbursed for all its claims for an equitable

adjustment called for by the contract modifications here involved [The Bureau of

National Affairs, Inc., Federal Contract Report, 61 FCR 15 d19, 18 Apr. 1994]."

Ranco Construction Inc. and Reese Construction Inc , a Joint Venture v.

General Services Administration [GSBCA, No. 12051 (11312), 13 May 1994]

While Ranco Construction Inc. and Reese Construction Inc. (Ranco-Reese),

a Joint Venture, were performing a construction contract for the General Services

Administration (GSA), GSA ordered a cessation of work. After more than 500

days had passed, GSA directed the contractor to resume its efforts. During the

period of the delay, Ranco-Reese's bonding capacity increased from $1.5 million



faw a singl contact and $3 million for all work in hand to $2.5 million for a single

project and $5 million for all work in hand. Its total billings increased from $1.7

million in fiscal 1988 to $2.4 million if fiscal 1990. Ranco-Reese did not reach its

bonding capacity during the period of time work was suspended.

Ranco-Reese submitted a later claim for extended home office overhead for

the period of the delay, based on the Eichleay formula. The parties crossed moved

for summary relief on the issue of entitlement, which meant that both parties

agreed to have the judge decide the case in whole instead of a jury.

The GSBCA, in an opinion, denied the motions. The theories advanced by

the parties were "too simplistic for resolution of the case," and the uncontested

facts too limited to be supportive of a more complex analysis.

Once again, the established three prerequisites to the Eichleay formula as

set by the Federal Circuit in Interstate General Government Contractors Inc. v.

West (60 FCR 638) are:

(1) the government must have caused a suspension, disruption, or

delay in the performance,

(2) the contractor must consequently have been placed in a standby

position, and the

(3) contractor must have been unable to take on other work in

order to mitigate the unabsorbed home officer overhead.

Ranco-Reese asserted that the delay in performance was caused entirely by

the government, and that is was consequently required to stand by, ready to

resume work at any time, for more than 500 days. They maintained, without
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put. •at beaue ey were required to be prepared to resume the work, they

coud nt rlease the capcity committed to the suspended contract to new work

tdat would absorb the overhead costs that would have been borne by the GSA

c acin question. Ranco-Reese also maintained that whatever growth they

achieved during the period of the delay was independent of the fact that

performance of this conract was suspended. According to Ranco-Reese, reading

the third part of the test to give the government the benefit of the contractor's

efficiM c in procuring new work would "result in a windfall for GSA and exact a

penalty from Ranco-Reese."

GSA admitted that it caused the delay in performance and that the

conractor had to remain prepared, throughout the suspension period, to return to

work. However, it maintained that Ranco-Reese did not show that it suffered any

damages as a result of the delay. Permitting recovery in the absence of damages

would give a windfall to the contractor, the government contended.

The Board denied both motions, stating that Ranco-Reese's position did not

give effect to the third part of the court's test for Eichleay eligibility mentioned

previously, and the contractor likewise was too simplistic. The fact that the

contractor's business was larger at the end of the suspension period than that at the

beginning is not proof that Ranco-Reese suffered no harm in the situation.

If the contractor could show that it predicated its allocation of overhead on

the assumption that it would receive funds from new projects as well as this one,

the growth in the size of the business might not have absorbed the overhead

expected to result from the current contract. Ranco-Reese might have allocated its

overhead in such a way that jobs begun after the performance of the GSA contract
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wa wmumdsd could not hav covered all the overhead associated with the

In smanry of these i litigtion, and highlights concluion drawn

ea the use of the Ekhleay foarula with regard to the eligibility for recovery are

ta aImfita in icremwes of time less than the entire period of the delay

dkld be considered in the calculation. It during the suspension period, the

c or was able to secure additional contracts through which home office

ov ediitially allocated to the contracts could be absorbed fully during some

mths. but not for others, have an impact on the recovery?

The issue regarding the mitigation of damages is also considered. If an

award made through the application of the formula might be reduced by the

auount of mitigation, one might question whether Eichleay is intended to bestow

on a contractor recovery greater than the damages the firm actually sustained [The

BureMu of National Affairs, Inc., Federal Contract Report, 61 FCR 15 d19, 18 Apr.

19941?"
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CONCLUSIONS

"Tis report stded the use of the Eichleay fmwu method in the

eatsmIi. of a cma s s d home office overhad costs as a resuft of a

gwuue~tcaused usesodisruption, or delay in the contract performance.

Lmdurk cafleas and cae decisions regading the use of the Eichleay method,

n weD as alternative metho such as percentage and advance agreement were

evad t and mdied. They indicated that:

* Improper utilization and justifiable situations were usually the
justifcon for denial in such situations.

# Case situations were rarely denied from the true sense in proof of other

more correct" and "precise" methods of choice such as the percentage method of

calculation.

* Current opinions, litigation, and highlights of various claims, appeals,

and decisions from the litigation and court systems available to each situation

mir Aed a balance of the landmark challenges and case decisions regarding

justifiaion of method utilized and decision in kind.

The literature review and research indicates that there may be four

approaches to this ompic•ted, yet simple potential claim situation. They are:

L Lobby Cougr to conduct a study and draft a contract clause or

a fomnula, which will be used in federal contracts and serve as a model

for Pivate contractors,
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* litigate the issues after careful preparation,

* c limit the impact of the Eichleay formula impacts, and

* contractually establish an alternate method of fixing home office

overhead claim costs.

Specific conclusion are:

(1) The best long term solution may come from the first approach. As

was discussed and highlighted in this report, the leading case in this concern is

Capita Electric Co. v. US. [729 F2d 743, 746-747 (C.A.F.C. 1984)] where the

residing judge directly urged Congress to get involved.

(2) The best short term solution may be contractually establishing an

acceptable alternative to the traditional Eichleay or situation specific modified

Eichleay formula methods. Currently, litigation involves both parties presenting

self-supporting justification, proof and evidence as to why the Eichleay formula is

not appropriate to both parties. They must either provide an authoritative alternate

method of calculation or establish that home office overhead compensation is not

appropriate in that case. However, if "a" formula were already well established in

the areas of jurisdiction, a monumental task of Goliath proportions would be

accomplished. If there is not binding precedent at the court in question, then the

task may stil I,. of mammoth proportions; resulting in expert testimony regarding

formula deficiencies and alternatives available. As seen by the case law, this is the

general rule rather than the exception.

(3) Provide and make available better training and knowledge within

existing time and budget constraints to construction contract administration and



man8ageMe personnel within NAVFACENGCOM. This is accomplished
0 through current armed services training courses in construction administration as

well as applicable training methodws utilized in the construction industry that are

cost effective, pertinent to contract administration, and capable of being

Simplemented in a timely and productive manner.

0
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CHAPTER Vil

RECOMMENDATIONS

To help impwve th awareness and knowledge level of the Naval Facilities

E ei Command (NAVFACENGCOM) contract adminisraion personnel

involving Eichleay unabsorbed home office overhead situations, Resident Officer

in Charm of Cotuc ton (ROICC) field offices and Engineering Field Divisions

(EFs)/_Engineering Field Activities (EFAs) should:

* Assess the knowledge level of project managers and construction

administaion personnel regarding unabsorbed home office overhead annually

through survey or personnel interview. Personnel requiring improvement can

0 utilize the Naval Facilities Contracts Training Center (NFCTC), Naval School for

Civil Engineer Corps Officers (CECOS), and the U.S. Army's Logistic

Management College (ALMC) for courses to fulfill their training needs.

* Ensure, through survey, personnel interview, and formal correspondence

that contrucon administration personnel understand the theory of unabsorbed

0 home office overhead and how to calculate contractor's requests for equitable

adjustment regarding unabsorbed home office overhead correctly.

# Ensure, in the same manner, that construction administration personnel

nderstand that there are elements of condition that must be met as well as

allowable and non allowable construction contract overhead elements within the

* overhead pool in order for the Eichleay formula method to be appropriate for the

given situation.
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* Ensure that consuction mniration personnel understand that there
are alternative methods of calculating a contractor's request for equitable

adjustment regarding unabsorbed home office overhead such as the percentage

method, situation specific modified Eichleay method, as well as advance
agreement methods.

* Ensure that all construction administration courses are filled to capacity.
0 Project managers and engineers who have not received training in construction

contract administration and management should have top priority, with more

skilled and knowledgeable personnel filling the remainder of the seats for
refreshment purposes.

* Maximize construction contract administration and management
0 personnel attendance of short duration courses, correspondence courses, and

equivalency exams whenever possible. These are efficient and cost effective

training opportunities available if known to the member.

* Utilize in-house talent and knowledge to establish construction contract

administration management training programs for project managers and engineers,

as well as officers who are in charge of construction functions.

The contract administration personnel in Resident Officer in Charge of

Construction (ROICC) field offices and Engineering Field Divisions

(EFDs)/Engineering Field Activities (EFAs) should identify seasoned personnel

who are knowledgeable in unabsorbed home office overhead situation skills to

instruct training classes and short duration sessions in-house. They can obtain
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opi of CECOS, NFCTC, and AIMC instructor guides to tailor classes for

* qwcfic taining needs and desires.

SEs atblishatting program at the CECOS, NFCTC, and ALMC training

P cuem to prest potential consnicrtion d mi aon and manaentA students;

th identifying students who require the taining and measure the quality of the

kills and knowledge they learned at the school if the same test is given after

* graduation.

Construction Contract Training Centers should:

* Evahute the quantity and quality of construction administration and

milament training personnel receive in their courses. The evaluation should

initially include a curriculum review of all contract administration and
ma'gement courses. Construction Contract Training Centers should also review

their method of course evaluation to ensure learning took place equally between all

courses. This can be accomplished through pre- and post-testing students. If all

courses have identical concerns of construction contract administration and

anagement the knowledge level of each trainee can be evaluated and tracked

through time and provide valuable course improvement concerns.
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APPENIC A

ACRONYMS

ALMC - United States Army Logistics Management College
ASCA- Armed Services Board of Contract Appeals
BCA - Board of Cotract Appeals
CEC - Civil Engineer Corp
CO - Commanding Officer
CO - Cot trating Officer
DCAA - Defense Contracting Audit Agency
DFARS - Department of Defense Federal Acquisition Regulation

Supplement
EFA Engineering Field Activity
EFD Engineering Field Division
FAR Federal Acquisition Regulation
GS General Service
GSA General Service Administration
GSBCA General Services Board of Contract Appeals
NAVFAC Naval Facilities
NAVFACENGCOM- Naval Facilities Engineering Command
NCTC - Naval Contracts Training Center
P-68 - Naval Facilities Engineering Command Construction

Administration Manual Publication No. 68
PWC - Public Works Center
PWD - Public Works Department
REA - Request for Equitable Adjustment
ROICC - Resident Officer in Charge of Construction
SF - Standard Form
VABCA - Veterans Administration Board of Contract Appeals
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31.301 Gemeral.
31.31-1 Campoulin of told ead.

ThW total cost of a conract is the sum of the allow.
able direct and Indrect cowt allocable to the contract.
incurred or so be incurred, less any allocable credits.
plus any allocable cost of xmony pursuant to 31.205- 10.
ina ascertaining what constitutes a cost, any generally
accepted method of determining or estimnating costs
tdat is equtable and is comIsmendy applied may be
uand, including standard costs properly adjusted for
applicable variaces See 31.201-2(b) and (c) for Cost
Accounting Standards (CAS) requirements.
311.01-2 Detualmaift ahewablifty.

(a) The factors to be considered in determining
whether a cost is allowable include the following:

(I) Reasona -_ blemeum
(2) Aflocablkiy.
(3) Standards promulgated by the CAS Board, if

applicable; otherwise, generally accepted accounting
31.7
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ps~~~elplmPI' I*d pacir 1pprpec tth rt r jew t0 the foeqoing a uam Is allocablie to.a Govern-
a~'m~ameMg. m Cmcontract If it-.

(4) Term of *he wa~tr (a) Is incurred specIfically (fo the contract.
(S) Any Rmisiatlom sot fortht In Mhe subpart (b) Deneflts; both the contract and other work, and

(b) Ceti ow h-il In thssbat noprt can be distributed to them in reasonable proportion to
the esu umalmet. and allocability rules of the beniefits received; or

aeadCMS am ond the allow-abfy of cot to th (c) Is necessary to the Overall Operation of the busi-
rnoW dsetamne mksg the ateria in ts we ames although a direct relationship to any perula
stoudrds Only these CMl or potins( standardsa cot oklective canmot be shown.
Wpsd&calY md applicbl by the iMs principles in 3UG1.X15 Oad1b
thi inbpua ane mandatory unles th6 Contract Is CA3. The applicable portion of any income. rebate, allow-
cov0 e - se Par On n DIgines mnk that are not other. ancs or other credit relafti to any allwable Cost and
wine ubject to thee sandards undr a CAS clause are received by or accruing to the contractor Whal be cred.
subject to the selected Ustadard only for the purpose ited to the Government either as a cost reduction or by
of determinlng allowability of coat on Government cash refund.
cont cact. Including the selected standards in the cost 31.20146 Accounftn for unallwablae ots
prichwples dons nta subjec the business unit to any (a) Costs that awe expressly unallowable or mutually
other CAS rule and regulations. The applicability of agreed to~be unallowable including mutually agreed to
di, CAS rule ad regulations is determined by the 'be unallowable directly associated costs, shalt be identi-
CAS clause, if any, in the contract and the require- fled and excluded from any billing, claim, or proposal
meats of th standards themselves, applicable to a Government contract. A directly associ-

(c) When contractor accounting practices are incon- ated cost is any cost which is generated solely as a
sisteas with this Subpart 31.2, costa resulting from such result of incurring another cost, and which would not
hmpooglstent practice shall sot be allowed in excess of have been incurred had the other coat not been in.
the anout tha would have reslted from using prac- curred. When an unallowable cost is incurred, its di-
does consistentt with this subpamt rectly associated costs are also unallowable.

3L0- Detolf o ,~n (b) Costs which specifically become designated as

(a) A cost is reasonable if, in its nature and amount, unallowable or as unallowable directly associated costs
it does not exceed that which would be incurred by a pru- of unallowable costs as a result of a written decision
dent person in the conduct of competitive business. Rea- furnished by a contracting officer shall be identified if
sooablenes of specific costs must be examined with par- included in or used in computing any billing, claim, or

ticular care in connection with firms or their separate di. proposal applicable to a Government contract. This
visions that may not be Subject to effective Competitive identification requirement applies also to any costs in-
Irestraints. No presumption of reasonableness shall be at- curred for the same purpose under like circumstances
tached to the incurrence of costs by a contractor. if an as the costs specifically identified as unallowable under
initial review of the facts results in a challenge of a spe- either this paragraph or paragraph (a) above.
ciric cost by the contracting officer or the contracting of- (c) The detail and depth of records required as,
fleer's representative, the burden of proof shall be upon backup support for proposals, billings, or claims shall
the contractor to establish that such cost is reasonable. b~e that1 which is adequate to establish and maintain

(b) What is reasonable depends upon a variety or visibility of identified unallowable costs including di-
considerations and circumstances, including- rectly associated costs. JVnallowabic costs involved in

(1) Whether it is the type Of Cost generally recog- determining rates used for standard cost.% or For indi-
nized as ordinary and necessary for the conduct of the rect cost proposals or billing, need be identified only at
contractor's business or the contract performance; the time rates are proposed, established, revised, or

(2) Generally accepted sound business practices, adjusted. These requirements may be satisfied by any
Urmns length bargaining, and Federal and State laws formi of cost identification which is adequate for pur-
and regulations; poses of contract cost determination and verification.

(3) The contrator's responsibilities to the Govern- (d) If a directly associated cost is included in a cost
mnen!, other customner, Ithe owners of the business, em- pool which is allocated over a base that includes, the
ployees, and the public at large; and unallowable cost with which it is associated, the direct-

(4) Any significant deviations from the contrac- ly associated cost s"aI remain in the cost pool. Since
tof s etabishe prcties.the unallowable costs will attract their allocable share
tor' estblised pacties.of costs from the cost pool, no further action is re-

SI.201'41 DtervaInIng 4111001110131. quired to assure disallowance of the directly associated
A cos is allocable if it is asdsinable or chargeable to costs. In all other cases, the directly associated costs, if

one or more Cost objectives on the basis of relative material in amount, must be purged from the cost pool
beaneft received or other equitable relationship. Sub. as unallowable costs

314
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MRT 31-. CONTRACT COST PRINCIPLES AND PROCEDURES 3MI0.
. -(*X he detemining #a matdeflty of a dmectly assued (1) Is consistecntly applied toa AUn&W cost objectives;

mad oost coodmidutom shoud be givm to the slgmlflcaac and
of( B. ate md dodo smoms (0) te cu=Mululv dofs (2) Produces mubstantially the some results as treafti
an aym* odee~idcam ba ot POLor OMQthe dt. do cost a adirect cost.

d"afesmto ecosatoovsmmint fl _F_
(2 M lary expeses. of =n3inploee who participate ia 31A3 Indirect co"s

activites dke posoos muolowdile cost ishl be vsiaed (a) As Indirect cost s any cosn not directly Wetilled.
as *uinly associsied costs a do examt of do tim with a single. final cost objective. but identified with two
qpwe c do proscribed actvit. prov ided do costs us or amo fina cost objectives or an Inermediate cost objec-

UAL itaosus wMO&Maipp (eXI) above tive. It is not subject to treatment as a direct corst. After
(excepit whn much sieiry exposoelore. themsellves, dadec costs have been detemined and chargd directly to

In oAW4 The tim op~en k proscribed activitie Ohe contract or odiar work. Indirect costs ure those remain-
shoul be cemae o totalI M tiea spent am company Ing to be allocated! to the several cost objectivs An indi
adtivitie to datrume N do costs us maweraL Tune ted cost shall me be allocated to a final coat objective it
Wanet by amplolU outside is normal working hours other cosm Inurred for the sun purpose in like circum.
slould so he emn 1mi umpt whoa it ks evident tha stances have been included as a direct cost of tha or any

aemplupe solo s a uquendy in company activi- other Ana cost objective.
dom during parleds ounid xqrmd working howrs as to (b Indirect costs shal be accumulated by logical cont
hitise thot soch activities ms a part of the employee's groupings with due consideration of the reason far incu-

splar sis....',fing such costs. Each grouping should be determined so as
(3) Wheo a sulected Item ofe uotnder 31.205 pro- to permit distribution of the grouping on the basis of thc

vides that directly associaled costs be unallowable, it is benefits accruing to the several cost objectives. Commonly,
hooaded doe such diectly associated cowt be unallow- manufacturing overhead, selling expenses, sand general and
able only if deterined to be material in amount in administrative (G&A) expenses are separately grouped.
- 4. den r with do criteia provided in subparagraphs -Similairly, the particular case may require subdivision of

(eX11 --d (a)(2) above, excpt in thos situations these groupings, e4.g. budlding occupancy costs might be
wi& wance of any of the directly associated costs sja-t from thos of personnel administration within the
Invw . would be considered so be contrary to public manufactuing overhead group. This necessitates selecting
policy. a distribution base common to aDl cost objectives to which

the grouping is to be allocated. T1he base should be selected
31461.7 Construction and architect-engineer so a to permit allocation of the grouping on the basis of

contractsthe benefits accruing to the several cost objectives. Whc-n
Specific priacipe and procedures for evaluating and substantially the same results can be achieved through less

-determining coot In connection with contracts and sub- precise methods, the number and composition of cost
smntracts for construction. amd orchitect-engineer con- grout,nwis should be governed by practical considerations
tramt relate to construction projects us in 31.105. T'he and should not unduly complicate the allocation.
appllcabllii of these principles and procedures is set (c) Once; an appropriate base for distributing indirect
h~i n31.00and 31.100. costs has been accepted, Is shall not be fragmented by

removing individual elements. All htems properly inc lul-

31a) Adirsetca tIa co costs. b able in an indirect cost base should bear a pro raw share of
(a) dk cot i an cot tht cn b Idntiied Indirect costs Irrespective of their acceptance as

spe~caficll vf a particular fina cost objectve. No final Government contract costs. for example, whnen a coat input
coat objective shall have, allocoatd to it as a direct cost base Is used for the distribution of O&A costs, all items
any east, If other costs Incurred for do same purpose in that would properly be purt of the cost Input base, whether
Sks circummauoces hav bee included In any Indirect coat allowable or untallowable, shall be included In the bowa,.ii
podl to be agoseaed to tha or any other Mna coat objec- bear their pro rawe share of O&A costs.
tive. Cust ldaenldM specifically with Mhe contract are (d) The contractor's method of allocating Indirect covss
bee cost of is coatact and us to be charged directly shall be in accordlance with standards promulgate by the

00 o i s cmat AlN co811 specifially identified with other CAS Board. if applicable to the contract; otherwise, the
Mod coat objectives of the contrac tous direct costs of method shall be in accordance with generally accepted
tO, com objectives ad urs no t o be charged to the corn. accounting principles which mr contsistently applied. Thw
uct E~rectly or kndih**l. method may require examination when-

QP) for reasons of pr~aciclity, mny direct cost of minor (I) Substantial differences occur between the cost
dodwa amount may be vsated as an Indirect cost if the patterns of work under the contract and the contractor's

accounl~n-other work;
31-9
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(2) Significant changes occ, in the mature of she allowability shall be based on dhe principles and sandas
business, the extent of subcontracting, fixed-asset in this subpart mad the reament of similar or related seWon-
Impovement ppagua, inveniorie. fhe volume of Saw ed items. Whon ma thun one subscion in 31. 0X5 sisd-
ad poduction, manufactring processes the onasrac- evant to a contractor . n, the cost shall be apportioned

r'a products, or other elevust cibcumstanoe or among the applicable subsections, and the determination of
(3) Indirect cost goupings developed for a con-rac- allowability of each portion shall be based on dh guida

we's primary ocao am applied to offsihe lcations. conained in the appicbe becmion. When a cat. to
Sepaw cost groupings for costs Aix e to offlee which mor than one subsection in 31.205 is relevant c-
Iocacdou my be aePeuaw) to permit equitable ddisr'b- not be apponioned, te deArmlnation of dlwability i.d
on of cots on the bsis of oe benefits accuing to the be based on the guiduce contained in the subsection do

nwain cost obce most specdlcally.deals W or bet cqptm the essenr
(e) A be period for aocatll g Indi-mt costs is oe cost neun of, the cost issue.

accountr period durng which mach coss am inc-red &d
accumulated for distribution to work performed in that 31.205 Selected costs.

mprmod. TU citeria and guidance in 30.406 for selecting
the c= amcounting periods to be used in allocating Indirect 31.205.1 Public relations and advertising costs.
coats me incorporated herein for application to contracts (a) "Public relations" means all functions and activities
subjmt to full CAS coverage. For contracts subject to mod- dedicated to-
ified CAS coverage and for non-CAS-coverod contracts, (1) Maintaining, protecting, and enhancing the image
te base period for allocating indirect costs will normally of a conccrn or its products; or

* be the contractor's fiscal year. But a shorter period may be (2) Maintaining or promoting reciprocal understand-
appropriate (1) for contracts in which performance ing and favorable relations with the public at large, or
involves only a minor portion of the fiscal year, or (2) any segment of the public. The term public relations
when it is general practice In the industry to use a shorter includes activities associated with areas such as adver-
peiod. When a contract is performed over an extended rising, customer relations, etc.
period, as many bas periods shall be used as are required (b) "Advertising" means the use of media to promoot
to represent the period of contract performance, the sale of products or services and to accomplish the activ-

(f) Special cam should be exercised in applying the prin- iies referred to in paragraph (d) of this subsection, regard-
ciples of paragraphs (b), (c), and (d) above when less of the medium employed, when the advertiser has con-
Government-owned contractor-operated (GOCO) plants trol over the form and content of what will appear, the
ar involved. The distribution of corporate, division, or media in which it will appear, and when it will appear.
branch office G&A expenses to such plants operating with Advertising media include but are not limited to conven-
little or no dependence on corporate administrative activi- tions, exhibits, free goods, samples, magazines, newsps-
ties may require more precise cost groupings, detailed pcrs, trade papers, direct mail, dealer cards, window dis-
accounts screening, and carefully developed distribution plays, outdoor advertising, radio, and television.
bases. (c) Public relations and advertising costs include the

costs of media time and space, purchased services per-
31.204 Application of principles and procedures. formed by ouLside organizations, as well as the applicable

(a) Costs shall be allowed to the extent they arc reason- portion of salarics, travel, and fringe benefits of employees
able, allocable, and determined to be allowable under engaged in the functions and activities identified in pant-
31.201. 31.202, 31.203, and 31.205. These criteria apply to graphs (a) and (b) of this subsection.
al of the selected items that follow, even if particular guid- (d) The only advertising costs that are allowable are
m Is provided for certain items for emphasis or clarity, those specifically required by contract, or that arise from

(b) Costs incurred as reimbursements or payments to a requirements of Government contracts and that are exclu-
subcontractor under a cost-reimbursement, fixed-price sively for-
incentive, or price redeterminable type subcontract of any (i) Recruiting personnel required for performing

er above the first firm-fixed-price subcontract or fixed- contractual obligations, when considered in conjunction
price subcontract with economic price adjustment provi- with all other recruitment costs (but see 31.205-34);
sions ore allowable to the extent that allowance is consis- (2) Acquiring scarce items for contract performance
tent with the appropriate subpart of this Pan 31 applicable or
to the ubcontract involved. Costs incurred as payments (3) Disposing of scrap or surplus materials acquimd
under firm-fixed-price subcontracts or fixed-price subcon- for contract performance.
tracts with economic price adjustment provisions or modi- Costs of this nature, if incurred for more than one
fications thereto, when cost analysis was performed under Government contract or both Government work and other
15.805-3. shall be allowable only to she extent that the work of the contractor, are allowable to the extent that the
price was negotiated in accordance with 31.102. principlcs in 31.201-3, 31.201-4, and 31.203 are ob.served.

(c) Section 31.205 does not cover every element of cost. (e) Allowable public relations costs include the follow-
Failure to include my item of cost does not imply that it is ing:
either allowable or unallowable. The determination of (1) Costs specifically required by contract.

31-10
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PAWT 31-CONTRACr COST PRIDCIPLES AND PROCEDURES 3LUS..2
(2Castoot- doapubic.

. 0) Repadlngt a inquiries campany4 paUINce (7 oorn of membership In civic and coumenky
*andactividip rgnzeos

(H) Communicating with the public. press, (M AN public relado O cad, dme ta those sped-
mokhldscriF , Im and amass;and fidin pmuapho (s) of this sbsectiaa, whose pdkuy

(WHOCnt~tn pumld Nlson wot uam sedi pupa. i o, pmo m -fsof atpothusor seedes by
and Govmaratn publi reladams officers, to the mbIf lidaf intret is a jadvaC or I Mhr Ions (Fnc
sawn do so&cah act vi wes uImftid ID communion -for fthu GOOD mud dowubs under 31.205-38(c)). or

* tdon and liaison necesalry to keep the public by dowshafq imeqin cuing f&, ai*@s armdan to
inftv me mown rnI tpin*Iic Fai M ?Isck as madam thscauu ec pupases Immotimoing thscompany
of contract awards. plaot closings or openings. image Io sell Lb company's products at services.
6mploy. lwayff or Oehio es. financial ifonfaumado. Nohng In ddsil bupp 03 iS nM odflins the Inpi

em anaf'I-w--l-1 y of camis Hod in subpMgrrnp (W()
(3) Costos --~ atpdci md ncoaminvoty v myascdv- MMg ((~ Ths pua fa this sub &Xparpp is lo

Onde (e4g., blood bank drives. cirity drives, avings PrOWid criteia far doteminig whetfer costs nat
band drives, jismr sudeftucem.). specifically Ibadgled thaul be uinIllwabls.

(4) Cast atplattw s ndcpu barn.(butma t. subW 9g Naw60dn h p~ovhido. af puaralph (d) mad
puapraph (I)(5) of this subsection). supaaap ( ) of this subsectioo, reasanable casts

(5) cost of kee laying. shp ambb&hig Commisson. Imucie t pomote AnIM aiupac expowt at domes
lug, and roll-out ceremonies, to ths extent specicaly tic and international exhibts such as air shows, trade

*provided fix by contract. d madcuadr r bdLS*raoal
(f) Unafowabl public IIulada. and advuing costs cas -wos-- Imo osm puts

incluado ths lwing and equipment, and other assoiated support cast
(1) All advertisn cat other tdm thm specified in Hlowever, such ~lowuble cams doan include, ths cas of

puapap (d) of this subsectian. eWAteinmlent. houpisfty salnet or chalets, advezising
(2) Cown of air diow and other spcald evens,. such media othe tha exhibits and othe ca not nemyen to

*~as comveuatous ad tuftdeshws, inldoing- establish, operat or maintain an exhibit, display, or
(1) Cmosts tdslys,- d -MoNMadom,- and axhbafts; d. au tan This puagup applie so lng as Section
(10) COsO Ofa6t 10i013g tems Vhspslty suites, and 806 of Pub. L 100-2A2 or a elmile provsio in a suba-

othe special facilities used in conjunction with quin amt is in effect
sows , and other qucli eves and Wh COWn Oak qmd&iy mulowai under Wem abse-

011 Salaries and woges of employees eageged in don 31.205-1 are not meda dlowale under subsectioms at
* ~~suing up and displayin exhbits, makin demon- Subpart 31.2 such as 31MS)-13, Employee moo% als futh,

wn sand juoviding briefings. welbre, food servie, and donuixy arn and c F No 31.205.
(3) Cost at Vosoafatn metngs, symposia, send- 22. Legih"v krifta cows; 31205-34, Ralte nut camp

-s, and other specida L seon wI. fth principa pu- 3120)5-38. Sellihg cai 31.20543. Tnmk I , uIno, , men-
paw of ths vent is othe than dissemination of mcli- od,. and pchnofudo acftiv cam or 31.205-44. T~bnkf aid
ci ibuxmwa. or stimulaion apoducon ednsa r -- m60 McO Convwv* ca Urn =s spacfulyf md-

* ~~(4) Corn of crmonies such n compora eb 10sa "bubi widerfUrnsand othaer n ons tSubprt 31.2use
dosand nsw prodoct ant-mosof mobs dBOwil odor~ thk s cdan
(5) Corn of promotional matirini motion pleicmp s

videotape, brochureshandautmm inesand othe SLMS Avntemfi dab proeu oquimmn leasing
medla tim n designled oo call favorable amenotion do ths em&s
conuactor and its activities (but see 31.205-13(a), (a) This subsection applies to all contractor-leased

* ~~Employee morale healt welfre food service, and AMMati dwt proessing equipment (ADM.) n defined
dormitory cams and ,cred-; 31.205-21, Labor relations in 31-001 (exept as components of an end Itiem to
cams 31.2043(c). Tradik buinins1 technical, and pro- be delivered ao ths Govemmnw), acquired under opereg-
fessional activity costs; and 31.20544, Training and 1mg leases, as defined in Statement of Finan-
edocoion 0ast). cial Accainting Standard No. 13 (FAS-13), Accounting

(6) Corn of souve~nirs models, imprinted clothing, o I eases issuied by the Financial Accosunting Standards
*~bunionu., and other menenos provided to cumsoers or loard. Compliance with 31.205-11(m) requires that

:31-10.1
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ADP3 nequked by~ 0@11 f eapid huft m 416M do of Isig thsae at dor eq.im Das
bn FAStS3, abel be eI I ' I Au~u mum Is, be sgsd lumsse, mod am e a be slowsed kn a&
esgilMed mad th espaitelid vain of mab mum be Fordance with ibpergapqhs (bXl) md (2 abow,

iarwdover thuk vesM l. sads A ,c a' omsptde do Ih -wh pinm d oma of aowns
* ehargm oat ovar tdo hued Ho u ,merthet-a- dwmg sI~p dhaB be d1tewu umier 3L205,W4.)

as -ppr, I A I Allowablfty of coses nissed Io ocaft (0) (1) As adeat of t6a anticipated =W 16 of
ter~owud AD?! Is governed by G&We rNqJrof the AD?! may I - m mm&the application Ho (gdby in
ab MPuL a give hooia.), te*losbm 116 (utily IefIre be.

(b) (1) ifth d 0o w hMmPlse ADIPS but caso coming cbObsltu in wh ateo is peat) t or p h aldH
dsmerase dw tbohb of hwat adow d S theme of (utilty befor wearin ow) ispuudig gpon hu 6"

* te deaddo io hues or contine hubssn and documn- ad P ir. ma- P s mad th particul ar g~ kiii nq~volvd
ad In accordance with paragraph (d) below. that low Zak case must be eValuatid individuafly. Inadetmating
106 WIN result in hm caM 10 the GOVyErNMg therw anticpatd muM do, h cotatoar many se thiapPi-

nsiiawa mM o(uM pararah (c) below), dw ago We V it cnbe deontrate it the AD?! low
rnWcoal we aKU~ onlyh 'up to dke amun uotility Ouiy is a given hactio and the -ura. of tdo
would be allowed bed te contrato purchased tds function can be detwirmied -ehoo~a NHomay be

*AD?!. used If doe contrator an dsmosstrate. tha t it
M2 The costs of boeSinAD?! ue allowable Only AD?! muat be replaced becaus of- .;

to the exten that the contractor con annually dam- (I) Spe~f H-& ogram objectves or mao .
-atrt in accordanoe with paarp d below quire Annot be accomplished with tho

(whether or not t he term of lesse Is newed or ttng'Jok
otherwinse xtend4 do ht these cost ame the falow- ()C~eUIOUta il - Ietfal

*hcriterlsH otnutin itwl roueMnfol
t) 71 cot wersinbeadncesar for savings in production or overhead costs;

the conduct at the contractors buusins in Ig& of @Qil) icrease in workload volume that cannot be
fotrs ,su-ech n the contractor's requirements for accomplished efficeatly by modif*n or sagne-
ADM! costs of comparable kmediie the various ig existing AD?!; or
typos of lease availale and the tmOf the (IV) Caontist" pattern of capaciy nprto M
renta ageemset. %-3 shifts) on exising ADF!.

(MI) 7Ue costs do not givderi to a maturial (2) Technological advances will not Jost*f replac
equity in the faicilities (such as a option to renew ing existing AD?! before the end of its physical Hoe
or purdhae at abargain rentaloatprice oter than If it will be able to satisfy t-, requiresments or
that normally gime to industry at larg) but reprnds
-t cuargs" only for the ruemt usee of the equip- (3) In esimetk dw how ast to the Government
noat, inciuding Incidenta~ lO ses v ob Ue for usefu life. the cumulative costs that would be
maintenance, insurance, and applicable: taes. Alowe if dithe contractor owned the AD?! should

(Wl) ink contrincting o~ao' a~pprovlwa ob be compared with cumulative costs that would be
tained for the huaing arrangement (mee subpara- a&Bowed udrmay of the various types of leming
graph (d)X3) below) when the total cost of low arranUge-met available. For the purpose of this cam.
hin- parisa. th cst of AD?! exclude Interest or other

(A) The AD?! is to be allocated to one or unallowamble coot pursuant to this Subpart 31.2 they
ow lovermmat comntra cts which require se. include but are not limited to the costs of moIP 1a'in
gotlating or detSerIningI4 costs, or masinten-ace, lmnurance, depreciation, fcidlities capital

(8) AD?! in a singl plant division, or cast coto oernaadtecs of macin mv
cente exed 500,000 a year and 50 percent ices asaplcbe
or more of the total lesming cast is to be silo- (d) (1) Except as provided in subparagraph (3)
cated to one or mare Government Contracts belw, th cotete justifcton, under paragraph
whic require: negotiating or ddetem"mi costs. (b aoe, of telaigdcsosd odto h

(3) Rental costs under a msal and leaseback. ar Wowin tsuploasing d"pearedbefoe s allcuibtiofth
ragmn adre allowable duly up to the amount that Q Analysis o uPOIse oftn Pexistin bDefoeLqzl

would have been allowed had the contractor re- (H) Appiatyison S of texcisteiag t AD?! h(b
Woomd tite to the AD?!PU plcto fte rtrai aarp b

(4) Allowable rental costs of AD?! hued from above.
* my division, subsidiary, or organIzatIon under a O(M) Specific objectives or requiuuments, generl.

comncontrol wre limited to the cost of Ownership ly in the form of a data system study and specifics-
(ecudn interest or other come unallow"abl nder dona.

this Subpart 31.2 an lincluftdin oh cost of mosey Qlv) Solicitation of proposals, hued on the dafta
(aee 31.20-10). Whe dnthr is an established pras- systemn specdifcation, fom qualifie ucs
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(v) Prmopab received is , Io to dos WoWI- Mb Costs of capital mists acquired hr cm dolause
Witne and reaons, Ir selectig the eqlost Ppampsore alowabi thro..) dinpreciation (san
chosmn and (a the decision to Jese. 31MS-ll).
(2 Swept as provided in subpargraph (3) below. (c) Contributions to local civil-M defndefsh and

the contractor' ann ualjstiflmatio. under supr- projects we inslowmbl
graph (b)X2) above. of the decidomo to retain or 3L204 Co~mpndh twosnls~l
chbmp existng ADPE capablifty and the and to (a) GeaMl. Compensatifonr personal services in-.
conthm blosg shall cOOOM Of C IStM data IS 410ed- eludes all remuneration paid currently or acco4ud is
God in subdivisions (dXIXI)D through OMi above. whatever form and whether paid immediately or do.

(3) If the contracseors prspective ADPE losse Mirred, hor services rendered by employees to the com-
0 costa meets the thresold in 31.252b2II above, ractor during the period of contract perfomance

the contractor shall furnish dataý spprin th intalW (e20ePt s otherwise Provided hor severance pay cOis
decision to leae (see subparagraph (bXl) above). If In paragraph (g) below and hor penson comb in poar-
the tota cost or leasing ADP! in a soige, paint, graph () below). It includes, but is not limited too
division, or cost center ezov* S5oW~X per year salaries; wages; directors' and ezecutive committee
and S0 perceot or more of the tOt lalusing; cos is Oember' feest bonuses (Inluding stock bonuses); in-

* ~allocate to Government contracts which require he- caitive awards; employee stock options stock appro-
pootitg or determinoing; css the conftactor dwdsl ciatio tlxts and stock ownership plaoi employee
Farnish dat supporting fth annual Justification for hunflDOS fring beneflt contributions to pension, an-
reasinin or chasilain existifl ADPE Mapbility ind unity, and management employee incentive cam;pes-
the need to continue lesing shall also be frimsheod ti-- PIsas; and Allowances hor off-sfte pay, incentive

(m sbpaagrph (X2)aboe).pay. location allowances, hardship pay, severance pay.
* ~and cost of living differental. Compensation for per-

=864- Sod dsbts. sonal services is allowable subject to the folowing
Bad debts, including actual or estimatdo losses arising giW criteria and additional requirements contained

fiom uncollectible accounts receivable due from cus in other paut of thi cos prnclpILe
tmer and other claims, and any directly associated (1) Cmpeasation for personal services must be for

costs such sa colleiction costs. and legal com are on- work performed by the employee in the current year
* allowable, and must not represent a retroactive adjustment o(

3L3054 Bef css prior years salaries or wages (but see 311203-6(j),
(a) Donding cot arise when the Government r. f (A) ft () and (mn) below).

quires seniunsce against finsncial low to itself or other (2) The compensatmio n total must be rwsouabl
by remasn of the act or default of the contractor. They hor the work performed;- however, specific reatric-
wie also in intce whr th otraco reuie dions on individual compensation elements must be

* simlar assurance. Included an suc bod as bid, per observed where they are precribed.
formance, payment, advance payment, infringement, (3) The compensation musg be bused upon sad

an idlt boads. confrm to the term and conditions of the contrac-
(b) Costs of bonding requiredl pursuant tote em toriestablshed compensation plan or practice fol-

of thme contract wealwbe lowed so consistently aso to ipy, in effmct, an agree-
(c) Costs of bonding required by the contractor In ienat to make the payment.

dw gnerl cnduc ofitsI I we alow tothe (4) No presumption of allowability will exist
*~ ~o t hat ge era conductng I uinssh accredalloabe wthouthe where the contractor introduces major revisions of

buintest thactisch bondin ise ino acodance16 wet es cotng copenation plans or new plans and the
nbulnes pactie an the A rFoteoss d preium ae ria

inble ~(i) Ho not notified the cognizant ACE) of the
3L.26- MEI dolss cists changes either before their im plementation or

* (a) Civil defamse costs are those incrre in planning within a reasonable period after their imspiementa-
hr. an protecting life and property against, the poul- don, and
ble aifrcts of enemy attack. Costs of civil defense mess- (i) Has not provided the Goverpinent, either

-ne (Including costs in excess of normal plant protec- b efoe implem, entation or within a reasonable
don costs, first-aid training: and supplies, fire fighting; period after it, an opportunity to review the
training and equipment posting of additional exit no- allowability of the changes.
ic doensd directoions and other approved civil defense (5) COst that are unallowabl under other pars-

memuIes) undertaken on the contracor's premises par. graphs of this Subpart 31.2 shall not be allowable
event to suggestions or requirements of civil defense uner this subsection 31.25- solely on the basis dtha

awdordtes are allowabl when allocated to Al work of they Constitute compeNsdation r personal services.
the conatractor. (See 31MS0-34(c.))
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(b) R n.U~ (I) im npoesatls for per- (3) lause"t boamms
s lsrvie paid or anccrued teach emplole -itb (C) Defierred omialn

reasonab for the work performed. Compa -_tio l (D) Pension and seippnbeneits
be considered reUoabl If "Ac Of the alwable (E) Health~ ho.w.. baneks.
desmens making up the eMployms comenation (F) Wfe insuance benefits
package is reasonable. In determining ftheraoaln (0) Compenssated personal absence beneits.
of Individual element for particular employees or classes However, any of the above elements or portion
of employees, consideration should be give to all poesen thereof, whose amourn t n ot masunrable, shall nm
dany releat. facts. Facts which ama be relevant indude be Introduced or considered as an offset km.
general conformity with the compensation practices of (Hi) In considering offsets, the magnitude of the
othe firms of theam size the compensation practices compensation delemes In question must be taken in.
of odhe firms in the sam induistry, 9he compensation to account. An executive bonus that is exacsilve by
practices of other firmns in the sameý georaphi wase, the 510,000 is no fully offset by a basn salary that is
com.penaIo,-M-MN practices of firms engaged in pre. low by only 523,00. In determining the magnitude
dominand non-Government work. and the cost of comn- of compensation elements, the timing of reep by

* parable services obtainable from outside souirces. While the employee must be considered. For example a
all of the above factors, as well as amy other relevant bonus of S100,000 in the current period will be con-
ones, shc~ld be considered, their relative significance will sidered as of greater value than a deferred compen.
vary according to circumstances. For example, in the case sationi arrangement to make the same payment in
of secretirial salaries, conformity with the compensation some future period. .

paid by other firms in the same geographic are would (2) Compensation costs under certain conditions
* l~kelybe'&a more significant criterion than conformity give rise to the need for special consideration. Amoco

'witeh the 14mpensation paid by other firms in the same in- such conditions are the following:
dustry woerever located. In administering this principle, (I) Compensation to (A) owners of closely held
it is recognized that not every compensation case need be corporationis, partners, sole proprietors, or ieniebers
subiecteq in detail to the above or other tests. The test of their immediate families, or (3) persons who are
need be applied only when a general review reveals contractually committed to acquire a substantial

* amounts1 or types of compensaton that appear financial interest In the contractor's enterprise.
unreasonable or unjustified. Based on an initial review of Determination should be made that salaries are
the facts~, contracting officers or their representatives reasonable for the personal services rendered rather
may challenge the reaoalns of any individual dce- than being a distribution of profits. Compensation
ment or the sum of the individual elements of compensa- in lieu of salary for services rendered by partners and
tion paid or accrued to particular employees or classes of sole proprietors will be allowed to the extent that it is

*employees. in such cases. there is no prfesumption of reasonable and does not constitute a distribution of
reasnableness and, Upon challenge the Contractor profits. For closely held corporations, compensation
must demonstrate the reasonableness of the compensa- costs covered by this subdivision shall mo be
tion item in question. In doing so, the contractor may in- recognized in amounts exceeding those cowt that are
troduce, and the contracting officer will consider, not on- deductible as compensation under the Internal
ly any circumstances surrounding the compensation item Revenue Code and regulations under it.

* challenged, but also the magnitude of other compensa- 00l Any change in a contractor's compensation
dion elem~ents which may be lower than would be con- policy that results In a substantial increase in the
sidered reasonable in themselves. For example, a contrac- contractor's level of compensation, particularly
tor, if challenged on the amount of base salaries for when ,it was concurrent with an Incriease in the ratio
management, could counter by showing lower than nor- of Government contracts to other business, or any
mal end-of-year management bonuses. However, the change in the treatment of allowability of specific

*contractor's right to jntioduce offsetting compensation types of compensation due to changes in Govern-
eleents into consideration is subject to the following ment policy. Contracting officers or their represen-
limitations: tatives should normally challenge increased costs

(I) Offsets will be considered only between the where major revisions of existing compensation
allowable elements of an employee's (or a class of plans or new plans are introduced by the contractor,
employees') compensation package. For example, and the contractor -

* excessve management salaries cannot be offset (A) Has not notified the cognizant ACO of the
against lower than normal secretarial salaries. changes either before their implementation or

(ii) Offsets will be considered only between the within a reasonable period after their implements-
allowable portion of the following compensation dion; and

_lemns of employees or classes of employees: (B) Has not provided the Government, either
(A) Wages and salarles. before implmetato or within a reasonable

* 31.13
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-mt afte It. a opportunity to review Soe no- Overisees difle~en" my In d , c11uipemedom ca.
SOUNablrnmII Of lbs Chanss. mintled directly fmthdo limb of an emol woyeespqe*l
0) Mwe contractor's business Is suchd itha cow. In Incre IN in 11 Iscmear is uMallowabla. DOW=-

* ~~~pesatm lewe* are nam subject to the restraints tha dot allowana for additioaml Fedeal Usof or hwd
mormally omws In the conaduct of competitiv iioome bias resultin &M. domestic uesbm M
bunho "ININDOWAIS

Ov) MIS contacto WMur COWt for compensation (1 AMO end bumMMer muqwmdM. (1) hiaoive
In exams of the amounts which awe deductible under 400Mpmatlom hor Smagemed employees, cesh bo.
the Internal hymens Cods MAn regulations ho..d SUM suggeston awarids safety awtards,ý mi ncativ

*ee k.paato based on productionam. cos - -duc-i-mj or
Icm perfoMManceMare aflowabl provided doe

(C) LbU- AM~MO ' eaVmWuu.A -oI- a n awards aepaid or accrued under an agreemeu entre
dwy othe requirements of fth subection 31MSA int in good fait between the contractior ad them.
coef of co a dsm o are so allowiable to the eaetlmssbeoetesricsaerneedo umlt
tdot they result Aromm Wovisions of anmnwmn astabed plan or policy followed by the costrac.
agreements that, sa applied to work in performing o so cosstnl ast inpl, in efw nsrew

,.Governmen contracts, we determined to be unreeason 00 mads such payment and the bobh for the award in
able because they are efther unwarrated by the char- P I@
acowr ad circumstances of the work or discr6minatory (2 -be di ot o oue and incentive com-
*P" *an~ th ermnkMe OO&DL h PPlicatlnOf of t Proý pes .o pare - in the stock of the coartractor or
sons of a labor-managment agreement desiged to ofan affiliate, the following add~iioal -restrictiom

Iapply to a given sad of -2-c tsances and conhditions of apply:
employment (egwork involving extremely lizru 0) Valuation Placed on the stock shall be the hi

Sactivities or works notrquiring recurrent -w of over. ~ ~ o h esreetdt L. h
dme) is uwrarranted when applied to a Government AMr daft the number of shares awarded is know.)
contract involving significantly different crusaes determined upon the most objective basis avaflwn

ad conditions of employment (e~g., work involving be n
len hazardous activities or work continually requirin (il) MAuaah for the cos of stoc before baming
M of ovurtl It4 h discriminatory against the Oov- the stock to !be employees shen be subject to

emament If it reults in employee compensation (in a1juasmment according to the possibilities that the
whatever form or sa) in excess of that being paid employees will not receive the stock and that their
for similar mion-Oovernment work udrComparable' interest in the accuas will be forfeited.
circu mstances. Disallowance of costs will not be made (3) When the bonus and incentive compensation
undeir this paragraph (c) unless- payments are deferred, the costs are subject to the

0 (1) Mwe contractor has been permitted an opportu. requirements of subparagraph (f)(1) above and of
nity to Justif the costs; and - paragraph (k) below.

(2) Due consideration has been given to whether (5) &ewrew pay. (1) Severance pay, also commonly
unusua conditions perain to Government contract referred to as dismissal wages, is a payment in addition
work, imposin burdens, hardships, or hazards on the to regular salaries and wages by contractors to workersi

* ~ r contrctr employees, for wbsicl compensation dot whose employment is being invoimnterily termninatd.
might othewise appear unreasonable is required to Payments for early retirement incentive plans are coy-

attrct nd oldwoesar pesoneL redin subparagrph (jX6) below.
(tta) Sakd hod ngoeSawyA personnel. brcrrn (2) Severance pay to be allowable must meet the

serice iInclude grow c alapensatinpd wagespforyurent geea llwbl criteria in subdivision (g)(2)(1)
sric tesfrmo I clde gross co mpensation pad o X2)y below, and, depending upon whether the severance
intelo fregrdn ofCukstlonN prduts orSWP serics.a is ,ormal or Abnormal, criteri in subdivision

* ~ w belowabregdn auto) rduto evcs n (5'e(2)(ii) for normal severance pay or subdivisio
are wable.(g)X2)Iii) for abnormal severnc pay also, apply.

(e) Dana*l and fweti dOMRW011 76. (1) Wheni 10) Severance pay is allow-able only to the aestea
personal services are perfoimied in a foreign country. that, in each case, it is reqired by (A) law, (3)

compesatio may1a1s include a differential that may employer-employee agreement, (C) establishd
properly cosdrall expenses associated with foreign policy that constitutes, in effect, an implied agree-

*.employmnent such -- h ousing. coat of living adjust. ment on the contractor's part, or (D) circum-.

met, rnsottin bnseadiinauedrl stances of the particular employment. Payment
State, local or foreign income tame resulting from for. mad in the evet of employment with a wp'u-ce-
aigp assignment. and othe related expenses. wat contractor where continuity of employment

(2) Althoughi the additional tame In subparagraph with credit for prior length of servic is preerved
(1) above may be considered in establishing foreign under substantially equal conditions of employ-
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s eek r geatiadsd i'm -mI by the -amW er tibbed puky or lpas sd ed ms d si Mowed by
at mevolw haft.bl W. ldlu. aWlMs, oa 949 t onm srm @CmFO ly - to ioply, i effec.

m yof hfe MEdOaSaAr m'o at Ngmie pN y m ostagrn w mobs #cah psymmI
amu a"e lowaW 118'mee p mN or

inosmt In In dwe. h as mso allow"bl (I) ta ock &Wpiomu stock qonwissaIthLa emowham paid to mideaos is edbe o ead or ,5 APdhI,, PArJUSVMOCk'ov CoiSWJ OUv "m, i to epy ia y (1) T71c cos of stock options awarded to emPlayes(1) Ac ta mom) twUMoe atum ppmumr ca stock of the contractor or of an afHt(shll e tallocated O a wok perac e tins the will be Wm1 d a diafTd c@mpeiialon and mustoa c s pbe- l o whate thtA w ork a r pro. isp, with the reiuirements of paragraph (k) of thispid for a rael of pay co ntract e ,. subsection. The Allowable cast of stock options is lim-thit method wil be aof ptaby ih the a mmura t D ted to the differece between the option price and theth oe accrual is Nmdi am isouht of pmymam cmn. arket prie on the fit due an which the option price* ay ad or mb m "i umacuoe a rp reents - and the muiber of shares are known. Accordingly.dny past peOiod sad M f motrns a a repre seto- when the stock option Price equal to or greater than
ased toan work performd i the conractr the marke prim on that date, then no costs are allow-cwto aable for contract cotin Purposes.

(lan) n o m eevanc pay h of mach (2) Stock appreciation rights are rights ranted toa (moqAenoral oturmes tht meanreamea of ot by emp*7ea by contractors to receive the increase in
m2 m of an sccruar win not achieve equity to value, or appreciation, of company stock even though
both partlet in., 'loruab fm this purpose an- the employee neither purchases the stock nor receives
not allowable. However, the 0oveanment r"eo. title to it. Stock appreciation rights will be treated as
aizms its obligation to participae to the extent of deferred compensation and must comply with the re-
i fair shirm i any specdc paymen Thu. quirements of paragraph (k) of this subsection. The al-sllwablit wil b coidad e • le~y-€ Ioabkcost of stock appreciatio rights is timited to
allowab.llty will be considered on a cm-by-cse cot oef stock-apprictaonon-right
beash. th) differce bro e th e appreeitionwred

(b) Becgory (1) cwkpQa ,esti oj' 1 .m v* k -w t bans pri from which appreciation will be measured
pedmal lbor km orMegotit s tlegh e Act qf or4, oak and the market pWW on the first date on which both
pay may reult from a negotiated settlement, order, or the number of shae and the stock-appreciation-right
court decree that resolves a vioAtion of Federal lab r ba price are known. Accordingly, when the stock-ap-
laws or the Civil Rights Act of 1964. Such backpay predation-rIgh' t base pric is equal to or greater than

Sinto two categoreso e requirig d work the market pric on that date. then no coms are alow-
to pay employees adi oal compensation for work able for contract costing purposes.
performed for which they were underpaid, and the (3) In phantom-stock-type plans. contractors as-
other resulting from other violations, such a wen te sign or attribute contingent shas of stock to employ-
employee was improperly discharged, discr ated e o as if the employee own the stock, even though the
ag&ainst or other circumstances for which the bckpay employees neither purchase the stock nor receive title
wa not additional rompensation for work pertobred to it. Under these plans, an employee's account may be
eckpy fr the w or m underpe d wok .a cother increased by the equivalent of dividends paid and any

don for the work performed andis allowabl. A othe appreciation in the market price of the stock over the
bkpay resuting ftom violation of Federlw labor laws pric of the stock on the first date on which the number
or the Civil RigBts Act of 1964 is frallowo e of shares awarded is known. Such increases in employ-

(2) Othr btckpay. oackpay may also result from ee accounts for dividend equivalents and market price
paymets to union employeet (union and non-unon) appreciation are unallowable.
for the difference in their post and current wage (4) Junior stockyis a class of equitysocktha (i)nis
amt for working without a contact or labor agree- sold to employees at a price below that of the contrac-

meat during labor management negotiations. Such tor's common stock, 00 carries reduced dividend vot-
backpay is allowable. Backpay to nonunion employ- ing rights, and (iii) is convetble to common stock
ms based upon results of union agreement eootia- upon the attainment of specified corporate goals.

do is alowabe only if (e ) a formal agement t or Costs associated with the conversion of junior stock
undrsandngexists between management and the into common stock arm not allowable, whether or not

employees concerning these payments, or (i) an ew- they are accounted for as compensation costs.

(The next page Is 31-15.)
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(5) PWLWemu. (1) A pension plan is a deferre GOIN- th* a bobfo deoermining am*~ beeIt we eslablialhed
posismm plan tha Is established. and inulntalned by amaor in advance and the contributions ane inarded Io praid
Mm "h)yse 1A provid "yaokf for Paying boenst the Mated beciefit. Mhe cost limlitations and exclualam
to pine patticipants aft thei ratirmat, prwAM id tat lbs pe tinnwo defined benfilt -ln an. a foWows:
bessnfitsan paid for Ueorawe POyablfor life Atdie OP- (1)Nora cwofPepnsion lsf c unded in 6
"da of dohe oiyme. Additioal benedits ambc as PINa yewr incunnd, and all othe con~mpon of P~enso
new d %oWa dissblity and death psymeubo and survivor- comas (meC 30.412.40(&X1)) assignable Into lScintU
ship 3 payM to benieficiaries ofde semd employseesmay accuningD period but not funde during it. shall nam
be ly 01 1 as pensoio cowt, provided the benefts are an be alowable in subsequent years (excp dt ah pay-
bupt g aprof tM pensionlOn and mom all 60 criteriama n&tahdby aties frilgte
Pertaining to pension cots Federal income tax reurn or any exftension theeo is

(2) Persjon -ln arenrumally aegregmhed WnO two cohnsidered to hae:bw meatEde during such tazable
"aye of Plans: defined beniefit or defined coftbutiom pm- ya a) Hoeem-1 r fapnso mta is cof m -

aimOmpln. The cost of all defined benefi pension OW adfo a. Cos acob peio tha is oeft the
dalle be measurd, allocated, and accounted for Ia coal-, Wn oawie atdi tepvsoso h

I p~icewit th prvisonsof 3.41, Cmpoltim ml.. Employee Retirement laconi Security Act of 1974
pi gc wesreethw pofvPesion Costf 30.412, Cmoit~ion and (ERISA) (sec 30.412.50(cX3)), will be allowabl inMOMMM" o Cots, nd 3.41, Adthose & fuawre accounting periods in which the fundingan .d Allocation of Pension Cost. The costs of all defined;ý don ocaurMi 'meowaidity of these deferred ccuiaj-
cosiribuion pension plan all be meaured, allocated",~ doswl be luiat the amounts that would have
sand accounted for in accordance with the provisions of bu-m aloe tho fubnding occurred in fth year fthI 30.412. Pension COsts ame alOWable subiet0 dw co wuld hav beeni assii exep fo die waiver.
r e IimFerucI standards and the coet limitations and excla- (H Any amount pai or fuinded befo thea dine it
sones @a foth below in this subparagraph and in sub- becomes assign"bl and allowable sh" be applied to
paingrapha (j)3). (4), (5), (6). and M7 below. future years, in order of time, as if actually paid and

(4) To be allowable in he curaet Year. POic CO deductible in fthse years. The interest earned on such
-Ms be funded by fth time sin for fil ingte Federal premature fuinding. based on the valuation raft Of
incomeg tax return or any extension thereof. Pension rattan, may be excluded from fuure Years' comiputa-
Casts aigne ID the current year, but not funded by tions of pension costs in accordance with
don In return tinie, shal not be allowable in any subw. 30.4 12.50(aX)M.
apuent year. (Ifm) bancraed pension cost caused by delay in fund-

(Ii) Pension payments must be reasonable in amount ing beyond 30 days after each quarter of the year to
and be paid pursuant ta (A) an agreemenit entered into whcte am asignabl are unallowable. If a comn-
is pood faith betweeni he contractor and emp10oyee -oit raz is used Ior allocaidng Pension costs betwee
before thie work or service are pedrmred and (B) the the segments of a company and if, because of dif-
term, and conditions of the established pla. The cost fernce in the timing of the funding by the segments,
of champ in pension pln which ane discriminiatory an inequity exists, allow"bl pan=io costs for each seg-
jo dom Government or are no intended to be applied meat will be limited to that particular semet'

cn istnly for all eMloyee under similar cir- calculto of peso aso provided for in
cunanesin the fumr are not Allowable. 30.4 13.5(cX5). Determination of unallowabl COW

(ill Except as provde for early retirement beniefits shall be made in accordance with the actuatrial method
im mbparagrapla Q(X6) below. one-ime-only pensio, used in calculatin pension COst.
mipplemers no avaiabl toal atciat of tha bask (iv) Aflowability of the cost of indemnify ingte Pen-
plan are mo allowabl as pension costs unless the mup- sdam Beniefit Guaranty Corporation (PDO)Q under
plamgtal benefits represen a separate Pension Plan ERISA Section 4062 or 4064 arIsing; from terminatin
anidthbeneftspare payable for life at the optimon oa aneployee deferred compensation -la will be coon-
th emuployee. sidered on a case-by-case basis; provided that if in-

(Iv) Incruease in payments to previously retired Plan wurance was require by the PDOC under ERISA Sec-
p A M-Icipants ovrig cost-cl-living adjustments are dion 4023, it was so obtaned and fth indemnification

aillowabl if paid in accordance with a policy Or prac payment is not recoverable under fth insurance. Coon-
tic consistenty followed. sideradon under the foregoing circumstances will be
(3) Domind bowef* penimi plAw. This subpamragrap primariy for the purpose of appraising the extant to

covers pension pln in which fth benefits to be paid or which the indemnimfication Payment IS allocabe to

31-15



FAC S4-M IU s 1367

O ~NUN Wash. i a bUsI&Wm Sr ebr SWAMIS () Campo, by aft a 1 NUNN am .Se cf
-lo f te Oovmunt will pwi -M pils, 'sI IWA N W r ubmf ,u by gli Pff

&qbi 6o I-k of 31.205-19(QMaX3 d (b), dclpL Thi am**r NObWit is always uhIs br
in bhd~iflsie paman as m eten ciitsbira pay-as-you-go ph&n
dom OQ Caro- a b" el - wbe, W in .'ds h

(4) -* obt passim - - This eub- W SuIVION I~vaU woul d motie M ubi Ad
gw- gl covers doene puumia phum in which the cown liability over a period of. goles so 10 or am d
inbda itibe medematm eblishd ia adaceand i 40 year ko. m ioionc the Incptin alioNO .
kevl cbemefitle I dfsmidby E own"udans mob.. (MI) .oyms by using an actuaial co st hod, a
sad covs pa t P&I I q. svNpW Plans, ad othe such nral amicl hr tho period.
pim luovW i se h pleas M wilinthe dufdeinido. ofia (lv) Mwhetia ofI M d (Wl) above repeeta do
pu~s plan In subpqwagrqib )(1~) above. amoun of pensi ONN cois signable to tem , - -

(I) Th pensionamci assignable to a cost accountig period. This ,mvi bowevs, it limited tods am m t
period is the nil cooerbibuos requiried to be made for paid in the year.
*0 period oiler Wtan ho accunt dividend and odsr (0) For purposes of-Oatermnklagoat coi wbe
cuudits, wher applicable. However amy portion of a pay--you-gpon a isnidtiatd as either a mipplamhlw-
pehson coil computed for a cost accounting period dou al pla or an additional but separate pla as a basic

Ais deferred pursuant ao a waiver granted under the pro- tAnded plan, the pluns will be tIae as cue plan; e.&..
yalou of ERISA (awe 30.412.540(c)X3)) will be tem actuarial coil mathod, past service amortizaton

*.D#Iowable, In those future accountin periods when the period, etc., of the basiplan will be aed on the my.
ofunin does occur. The allowability of these defer- plemenetal or additional pay-u-you-go pla in dete-

snd contributions will be limited as the amounts dthtmng the proper costs assignabea the& current
-w=l bove been allowed bad ths bonding been made pro.Any comas in excess of those determined by us-
Is dem year the coma would have been assigned except lag the actuarial coil method and assumptions of the
for the waime. basic -b are unallowable. However, wher amsomp.

,(11) Any amount paid or funded to, the trust before; bor for salary progressions, mortality camesf the per-
doe time it beco nmes assignable and allowable shall be ticipants, and so forth are significantly dil~ren, the
applied to future years, in order of time, as if actually auptosused for dhe basic and supplemental pian
paid and deductible in such years. may be different.

(iii) The provisions of subdivision jX3Xjiv) above (VI) The Mrequzuents ci subdivision W(JXXI through
cocrnn payments as PBOC apply to defineid coon- (lv) above are also applicable as pay-s-you-go -h.

W&Aoouiti ns-. (6) Early reumirew Wenwuw plans An earty retire-
(5) Pawisi pkm, aihug p*%y~-avS-~io nmedwod A pen- meat incentive pla is a plan under which employees

slam plan using pay-asyou-go methods is a pla in which receive a bonus or incentive, over and above the require-
thfotractorm recognizes pension coil only when benefits meat of the basic pension plan, as retire early. These
are paid as retired employees or their beneficiaries. plns normally are not applicable as all participants
Reprdles of whether the payment of pension benefits of the basic pla and do not represent life income
rca I -1 can or rcannot be compelled, allowable costs settlements, and as such would not quali1 as pen-
for these "ape ofiplans shall not exceed an amount comn- sic, cost. Howeve, for contract costing purposes,-oe as follows: early retirement incentive payments are allow-
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- suu~sti to thepWe o a kom- citeia a s undI b- deim tistle is effectively amainedem to the buv
divIMe.O (IXS I Nou (IV) provide- dk w aCMb contrlbudons dial be ullowabboly 0 * u.he

(D) coosrem aoomepd formi alood indo. conwacor furnishes evidence satisfacoory on
--dm wMt do ca - , - s symom at account- the coniracting office demonsrnating dom stock

lug hr posim caim (noe subdivision =ISV) above pc=suu by the ESOT we or will be at a fair
h~ qpeern l boa pena boomir); HOWa FIMe 64g. makes Wag.ersa with doe

00MM) The pa menmmd iaen acadmc withf dieust pumitdag tdo coamacting ace t imin.
wmmudcoafionsofdiocontracior'splax pmchuss of siock by the wws ao Ietn-bm i do

(13) M Ike~ ianud only to active employeeop prices paid aem at fW mulist vd@Lu When unow
iWdd' *eplan to employeesiwho ive prices aem paid, die amount of doe excess wil

uskdor wasel Ie lbelbie theadopti.onfdio be credied wth de sam indirect cost pools diat
pim Is uin owth.mu were charged fot tdo ESOP cuserlbodons M do.

(10) 13m e oal of 60 Incentive payments to amy year is which the stock purchase occurs.
"empoye 10My not exceed on among of die emploY- However, when the am i piem - ,dthemock wi&
so's 1 -1 salary ft the previous fi"a year before barrg e funds which Will be repsid over a period
"di employee'1113s rehmn P ,ci-o years by cash contributions ftom the caomdacr
Ml Impley. AWAc .MVWs~ PlAW (#SOP). (D) An to the brut, the excess price over fk air ket value

ESOP Isas individua mock bowu plan desiged spacif. shall be credited to the indirect cost pools pro uran
icaly to invest in th stck of die employer coporaion over the period of years diuing which dMe comar-
The contractor's contributions to an Employee Stock lo contribufts the cash used by the Mws to rpy
Ownership 1Tust (ESOT) may be In doe form of cash, doe loss When the fair market value of unissued
Mock, or proery Cost of ESOP's we allowab" sub. stck or stock ofia closely held euormion n is not
Ject ao6s fllowing cationdi readily deterinable. doe valuation will be maoe

(A) Contriutions bI die contractor in amy one an a cae-by-cse, basis takin int cossldemtioa
year may amt exceed 15 percmnt (2 percent when the guidelines foir valveion used by dhe W.
a money purchase -la is included) of salaries and Wi Amounts contributed on an ESOP arising bom
wages of employees participating in the plam in either (A) an additional investrow amrx crdit (mee
amy particular year 1975 Tax Reduction Act-TRASOP's); or (B) a pay.

(B) The contribution Uate (Iid af contributio roil-based tax credit (see Economic Recovery Tax
to salries and wowges patci g employees) Act of 1981) aem uallowable.
may amt Mxedte lus approved contribution rat (iii) The rqirements of subdivision (j)(3)(il)
enqip when approved by the contracting ofcrabove an applicable to Employee, Stock Ownership
based upon hustification provided by the counuc, Pimas.
IoL When no cofud Wbton was made in tho previ- (k) Dq'ervd couupeaadoa (1) Deferred compensation
One year for an existn ESOP. or when a new is an award given by an employer to compensate an
ESOP Is first esamblished, and the contactor pro. employee in a fore cost accounting peawo or periods for
poses to make a cotribution in the current yew, services rendered in one or more cost accounting periods
the contibaution nte shall be subject to the con, before die dame of receipt of compensation by the employ.

Fuin -oMMIcrs approvaL ee. Deferred comipensation does amt include the moma" of
(C) When a PINm or emmt exists wheri yewrend accruals for salaries, wages, or bonuses dom aem

the liability for me. cot=bto cmi be compelled pai within a reasonable period of time after the end ci a
for a specific year. fth expense associated with cost accounting period. Subject to 31.205-6(a), deferred
dimtlabilty is usignable only IDthati period. Any awards aem allwabl when they aem based on current or
portion of die contributon amt funded by die time faun, service. Awards mad~e in period ubequent to 6he

19for filin Of the Federal income tax ream for period when die work being remuneraied was performed
dot yew or any extension thereof shall amt be Wem amallowable.
alowabl in subsquen years. (2) The coots of defenrd awards shAll be meamued,

(D) When a plum or agreement exists wherein allocaled, and accounted for in comnpliance with the pro-
die Noability for the contribution cannot be cam- visions of 30.415, Accounting for the Cost of Deferred
pelled. die amount contributed for any year is Compensation.
assignabl to that year provided the mount is (3) Deferred compensation payments to employees
funaded by the time set for fiing of the Federal under awards made before the effective date oi 30.415
Income ax rean for dimt year. wem allowab leo die exuathendy would have been alow-

(I) When she, contribution is in the form of able under prior acquisition regulations.
mock. die valu of die mock contribution shall be (1) Coem aewon hscidenla so bauinw acqaludcwu.
limWiteo do. fAir mwUk value of the stock on the The following costs wem unow
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(I) P0ets t der agr•ee"Ns in unknown conditions, the effect of which cannot be mea-
whkch day rsecir qveh eaotPaO i eb=eC of mied so precisely as to provide equitable results to the
tiw conlrUclOf iMnin SUMINC pay pIinti, itdk contractor mad to the CoWmment: e.g.. results of pa-d.
emploYmet Lmh Ia own a du hin die man- inlg litigation. Contingencies of this category am to be
aImo at Mam Over. or wnownehip of. do cona•r or excluded from cost estimates under die several items of
a subsuile m I'm -a of it 8U18 cost, but should be disc separately (including di

(2) Paymens to e•mploye wnder pinm intoduced bsis upon which the contingency is computed) to facili-
in comiection wil a cheap (whehth acd or peospec- wate the negotiation of appropriate contractual covera!r.
ive) in di mumpmmeat control ove, or owmneshp of. (See, for example, 312.5-6(g), 31.205•19. and 31 .

da omnvamr or a hbmtlad portde of s asset is 24.)
w~hih thon. -mlye twelve speia -opnsto
which I. coedqw qlon doe employee rmai with 31.2054 Contrlbuoms or doatioems.
dt contracior for a d perod oflime. Contributions or donations, including cash, property and
(pm) Frnge bean$ (1) lFdn beaefa an allowances services, regardless of recipient, are unallowable, except as
dul srvices provided by de contractor to Its employees as provided in 31.205-l(eX3).

eompecstlom in addition to regula wages and salaries.
MapS benefits include, but as not limited to% doe cost of 31205-9 Reserved.
vacations, sick leave, holidays, military leave, employee
Insumane, and supplemental unepoymet benefit plans. 31.205-10 Cot of money.
Ixcept asprovidedelsewhereinSubpart312,thecostsof (a) Faciliues capital cost of money. (!) General. (i)
frnge benefits am alowable to the extent that they wre rca- Facilities capital cost of moncy (cost of capital cwmfiitcd
sonable and are quired by law, enployer-employee to facilities) is an imputed cost determined by applying a
qpemenat or an established poky of the contact. cost-of-money rate to facilities capital employed in c,,n-

(2) That portion of the cost of company-furnished tract performance. A cost-of-money rate is inifoimly
automobilest dtt wlates to personal use by employees imputed to all contractors (see subdivision (ii) below).

ncudin transpotaton to ad from work) is uaudlow- Capital employed is determined without regard to whci. --r
- abl regardless of whehe the cost Is reported as taxable its source is equity or borrowed capital. The resulting cost

income to the employees (see 31.205-46(0). of money is not a form of interest on borrowings (ccc
(n) Employee rebate and purchase discount plans. 31.205-20).

Rebates and puchae disounts, in whatever form, granted (iH) 30.414, Cost of Money as an Element of the
to employees on poducts or services produced by dte con- Cost of Facilities Capital. establishes criteria for
tractor or affilisme ualowabl measuring and allocating, as an element of contract

cost, the cost of capital committed to facilities. Cost-
31.20S-7 Coantnga ckss. of-money factors are developed on Form CAS -

(a) "Contingency," as used in this subpart, means a pos- CMF, broken down by overhead pool at the business
sible future event or condition arising from presently unit, using (A) business-unit facilities capital data.
known or unknown crumes, the outcome of which is lade- (B) overhead allocation base data. and (C) the cost-
terminable at the F n time, of-money rate, which is based on interest rates speci-

(b) Coos for contingencies we generally unallowable fled by the Secretary of the Treasury under 50 U.S.C.
for historical costing purposes because such costing deals App. 1215(bX2).
with cots incurred and recorded on the contractor's books. (2) Allowability. Whether or not the contra-t is
However, in some cases, as for example, terminations, a otherwise subject to CAS, facilities capital cost of
contingency factor may be recognized when it is applicable money is allowable if-
to a past period to give recognition to minor unsettled fac- (i) The contractor's capital investment is mca-
tocs in the Inrte ofexpediting setlemenL sured, allocated to contracts, and costed in accor-

(c) in connection with estimates of future costs, contin- dance with 30.414;
gencies fall into two caemorim (ii) The contractor maintains adequate records to

(1) Those that may arise from presently known and demonstrate compliance with this standard; and
existing conditions, the effects of which ame foreseeable (iii) The estimated facilities capital cost of money
within reasonable limits of acctuacy. e.g., anticipated is specifically identified or proposed in cost propos-
costs of rejects and defective work. Contingencies of als relating to the contract under which this cost is to
this category are to be included in the estimates of be claimed.
future cts so as to provide the best estimate of perfor- (3) Accounting. The facilities capital cost of money

-Ma coIL need not be entered on the contractor's books of
(2) Those that may arise from presently known or account. However, the contractor shall (i) make a
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mime -- a ua "ofdo colt ad (N) ,haftnb a Bu- ausu under construcuion. (1) General. (i) Cost of
nraenw ifteuasd IMrd o d t, -Ktzbehm mooey to an element of fth cost of capital asswt under
cwast=,do~dws uainW mwafotdoe say . constrection is an imputed cost determined by applying a

(4) Pm Facilities qwM cam of money dm is (I) cost-of-mousy rate to the investment in tangible, ad
Mwalbih under aftwuuq* CZ) abw and QIi calcuhe intangible capital ausets while they are being coustruclsd.
ed daoc"d ad doeammad in uaor~ie widi dds cast fabricated,. or developed for a contractor's own awe.
l dI % did be an IncwWu cast" fo rimbsusnaeot Capital employed is detrmined withou regard to whether
JPmpin eier qipicalc oni I om coonmu its source is equity or borrowed capital. The resulting
ad tw Rv pqWuu 1,EUD~se dl a cos of maney is not a form of interest an borrowing (me
tmm. 31.205.20).

(5) mhe cost of monsy nsuking bonescide pod 0ii 30.417. Cost of Mone a an Element of the
will (however rqieseatod) in the facilities capital Cost of Capital Assets Under Construction,
employed buse is iaowabwle. establishes criteria for measuring and allocating, as
(b) Cwt dV 0f'7 ar an elemo of tde cos t ofcaplal an element of contract cost, the cost of capital

(Th next pap Is 31419.)
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00211" 101 mo -wa s ooN mu~m 9* s ao adop 30.4"9 fo an cown coseratr -m mode
"Us. 'Nr o flo~w it Wil omfatifew of . Anl acmepmoee at anl
Q) Absuliy M) Witie or t do coewuac Is othr- deliverabl Mm as all oen noIF- Iate GOVerme cab-

win subject a CMS, ad eace as specifed is sudiv- I II Paragraphe W throuigh (e) below appl Inco e
"so (M belw o am of mom)y for cq$im assets undr to which 30.409 ias notlied&

F - -iem Mbicuamk.a , or dsv -- - to abwabls ff- (c) Normal depreciation on a co n ra-o's plant, equip-
(A) 'The coatcf 10000 Is OWlmIud,4 afloceled to was. ad other captal fAciites Is an allowabl comntrc

comEts, and costed 13 accordace with 30.417; 009- it 6 `~tO wi is IW diU r -I dtS it is
(3) The cOlyeor mafintaimadstreqrecord toR- resoomublean al docble (but se paragraph (1) below).

donaoutraf cuaplian with this stemds an (d) Depredmirni doll be! ifmideud r P- soubl1 if the owm
(C) Vie com of m=I" far NNOWS capital soft trco l policies and procedures da r.

is knlded in the capitalized cost dhr provie the (1) Cosstn with thoe folowed in the samie com
bass or llwabe PP- Wn oma o, l & -ce te So 55 buiesother than Goverment

bfhasis k capiowabl dassedotam cofn mor, it in - (2) Refiected in the contractor's books of accountand
chde lntmgi capia es h cost of toem m osyr w ich mm- fiaca tatms n
chided Go"twe otoftowel... rwihaa (3) Both used and acetbefor Federal inom ax

costdo cin Ure allowable.ie i- uro
(il)Mau ineres con h lie ofdieCl~tl~td ~(e) When the depreciation reflected on a contactor's

posed coat1 aofmoey for capital asse under conuitruc- books of accounts and financial statements; differs frm that
dlon, fabrication, or development It unallowable. used an for Federal income tax purposes, reim-
(3) 44Cc ds huIig lbcOst of m~nsy for Capital usses bursement shall be based on the asset co2' amortized over

under constuction need not be enteredI on the comtk5c di esime useful life of the property using depreciation
tor's books of account. However, the c anila r shadll (i) m~ethods (straight line, sum of the years' digits. etc.) ac-
make a inorandum enty of the cost and (ii) maiintain. ceptable for taom x purposes. Allowable depreciation.
in a manner that permits auidit and verification, all rden- shall not exoed the ammouts used for book and statement
vant scheduls, cost dama, and other dem necrPeumy to sup- purposes, and shall be determined in a aoner consistent
port tomeay funy, with the depreciaio policies and procedures followed in

(4) Pa)wuV Mwe cost of money for capital usew under the same cost center on manGovernment business.
construction tha is allowable under subparagraph (2) (f) Depreciation for reimbursement purposes in die cawe
above of this cost principle shall be an "incurred cost" of tax-exempt orgonizations shall be determined on the basis
for purposes under applicable cost- described in paragraph (e) immediately above.

rembrsmetcontrats and for progrs payment par- (g) Special considerations aerequre for assets acquired
poses uuder fie-rc cotacs before dhe effective date of this cost principle if, on that

due, the undepreciated balance of these assets resulting ftrom
depreciation policies sad procedures used previously for

31.205-11 D~r5Ceaon. Government contracts and wbcontracts as differenit from the
(a) Depredation is a charge to current operatimn which usdpreciste be on dhe bvcAs ~mad financial statements.

disribtesthecos ofa tngile apial sed Ses etimted The undepreciated balance fior contract cost purposes shall
desnidulbautesv the costte ueNW of athgbe aia Ue 1 es ase be depreciated over the remaining life using the methoods
rnaeysidual i val ndoe stmtdueu logcliu. f eo nof dinvle a5 and lives followed for book purposes. The aggregate

proc ess of valuation. Useful life reff5 to the prospective of yi m120t1 s allnot exceed the o ebaiffecdive dasse
Permo of economic usefulness in a particular contractor's o hs3.0-1salntece i otbsso h ~e

oe ados adistinguishe~d from physical life; t iseidne less any depreciation allowed or allowable under prior ac-

by the actual or estinmaed retirement and replacement prac- (h) Depmrecilation shol. sal ealoae odecn

ticeof te cotracor.tract and other work as an indirect cost. The amount of
I(b) Contractors having contracts subject to 30.40. depreciation allowed In any accounting period may, co-
Deprediation of TUSlbe Capta Assets, most adhere to die sistent with the basic objctves in paragaph (a) above, vary
requirement of tha standard for all fuly CAS-covered con- with volume of production or use of multishift operations.
tracts and may elec to adopt the standard for all other con- (i) In die case of emergency facilities covered by
h tracti. All requirements of130.409 are applicable if the elec- certificate of necessity, a contractr may elect to use
tion is made. and its requirements supersede any conflict- normal depreciation without requesting a determination
ing requirements of this cost principle. Once electing of "true depreciation," or may elect to use either
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inormat trw 'tne pricladion" after a demmndanioe of requirements on renta coom in 31.205-36. The stndrds
"mae 6 deacations" has been ande by a Emergency ofnmci accountig d repo•ing proscribed by FAS-13
Facilities Depreciation Boand (EFDB). Twe method e a e incorporated into dti p1•,*pIe and dhll govern i p-
-us be followed consistenty tughou the life Of die plication, eswept as prov ine subpmrapraphs (1), (2). and
emergency facility. When a electionis made to ue nor- (3) below.
md deprecation, the criteria in paireraph (c), (d), (e), (1) Rental coon under a sale and leasebac arrag
and (f) above shall apply for both the emergency period me shll be allowable up to the aniin do would have
mOd poste erency period. When an election is made been allowed bad die contractor reained Wie in the
to use "tue depreciatio", the amount allowable as ,r-ety.
d ecio- Capital leses a defined in FAS-13, for all mal

(1) With respect to the emergency period (five years), and personal property, between amy related parties are
shall be computed in accordance with the determination sbject to the requirements of this subparagraph
of the EFDB and allocated ratably over dt foll five year 31.205-1 1(m). If it is determined tht the terms of the
emergency period; provAidd no other al•lvance is vm'.` lease have been significently affected by the fact dot the
which w- ttJ duplicate tde factors, such u extraordinary lese and lessor we related, depreciation charges shall
obsolescence, covered by the Board's determination; and not be allowed in excess of those which would hmve oc-

(2) After the end of the emergency period, shall be cured if the ease contained terms consistent with those
computed by dism'bUsting the resmaiing undepreciated por- found in a lease between unrelated pate.
don of die cost of the emergency facility over the balance (3) Assets acquired under leases that the conmactor miat
of its useu life provided the rmaining undepreciated capitalize under FAS-13 sall not be treated as pmuhased
portion of such cost shall not include any mount of assets for contract purposes if the leases are covered by
unrecovered "true depreciation." 31.205-36(bX4).
() No depreciation, rental, or use charge shall be allowed

on property acquired at no cost from the Government by 31.20-12 Economic plannIng coas.
the conractor or by any division, subsidiary, or affiliate (a) Is category includes cost of generalized long-range
of the contractor under common control. management planning that is concerned with the future

(k) The depreciation on any ftm which meets die criteria oveall development of the contractor's business and that
for allowance at a "price" under 31.205-26(e) may be based may take into account tie eventual possibility of economic
on that price, provided the same policies and procedures dislocations or fundamental alteratons in those markets in
are used for costing all business of the using division, sub- which the contractor currently does business. Economic
sidiary, gr organization under common control. planning costs do not include organization or reorgamiza-

(I) No depreciation or rental shall be allowed on proper- tion costs covered by 31.205-27.
ty fully depreciated by the contractor or by any division, (b) Economic planning costs are allowable as indirecto
subsidiay, or affiliate of the contractor under common con- to be properly allocated.
vol. However, a reasonmble charge for using fully (c) Research and development and engineering costs
depreced property nay be agreed upon and allowed (but designed to lead to new products for sale to the general
se 31.109(bX2)). In determining the charge, consideration public are not allowable under this principle.
dall be given to cost, total estimate useful life at the time
of negotiations, effect of my increased maintensnce charges 31.205-13 Employee morale, bhelth, welfare food
or decreased efficiency due to Age, and the amount of service, and dormItory costs and credits.
d •epeatio previously chargel to Goveriment contracts (a) Aggregate cost inomrd on activities designed o iam-
or subcontracts. prove working conditions, employer-employee relations,

[ (m) 30.404, Capitalization of Tangible Asseat, applies to employee morlde, and employee performnce (less income
asset acquired by a "capital lease" as defined in State- generated by these activities) are allowable, except as liaited
ment of Financial Accounting Standard No. 13 (FAS-13), by parigraph (b) immediately below, and to the extent that
Accounting for Lases, issued by the Financial Accounting the net amount is reasonable. Some examples are house

SStndrds Baurd (FASB). Compliance with 30.404 and pubLations, health clinics, recreation, employee counsel-
FAS-13 requires that such leased assets (capital leases) be ing services, and food and dormitory services, which in-
treated as purchased assets; i.e., be capitalized and the clude operating or furnishing facilities for cafeterias, din-
capitalized value of such assets be distributed over their ing rooms, canteens, lunch wagons, vending machines, liv-
useful lives as depreciation charges, or over the leased life ing accommodations, or similar type of services for the
as amortiation charges as apprprioat. Assets whose leases contractor's employees at or near die contract's facilities.
ae classified as capital leasas under FAS-13 me subject to (b) Loses from operatn food and dormitory services
the requirements of 31.205-11 while assets acquired under may be included as costs only if the contracto's
leases classified as operating leases are subject to the objective is to operate such services on a r•ak-even
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bus. l sm us mined becase food srvics lodginrW - 31.205-1.(m), shall be considered as adjustmens of
c Uamedains AM ftunished without charge ora pries or dep- o cosa Previously recognized. The galatr loss
rawm which obviously would not be conducive to the ac- for acb aset disposed of is the difference between dte n
cP limeint of die above objctive ar not allowable. A munt realized, including iunmace prooeeds frm invoem-
loss may be allowed, however, to th exten that the con-nctr cn ame m m um•circumsancs euiat ary conversions, and its undepreciate balance. The gain
(e4 .lcanWdemehonstrate do unusual circumstaneo r - recognized for conrat costing purposes shall be limited(e.., (1) Wheo aet cortmo ctt mut proviW e foa d eo dor- to the difference between the acquision cost (or for nmosminhoy services at P - - locaions who adequate ow-

Smercial facilities are not reasonably available, or (2) whee acquired under a capital lease, the value at which the Was-
charged but unroductive labor costs would be exeesive ed aset is capitalized) of the asset and its undeprecaed
but (or die services provided or where cessation or reduc- balance (except see subdivisions (c)(2Xi) or (ii) below).
don of food or dormitory operations will not odterwise yidd (c) Special consideraions apply to an involuntary on-
net cat salvinp)smsch dtt even with efi•ient mnvemeut version which occurs when a contractor's property is
operating the m-vices on a br-evae basis would require destroyed by events over which the owner has no control,
charging inordinately high pricM, or pricm or mt high ch a fire, windstorm, flood, accident, theft etc., and
than thoei charged by commercial etablishments Offering an insurance award is recovered. The following govern in-
the same services in the 5ame geographical areas. Costs of voluntary conversions:
food and dormnoory services shall include an allocable (1) When there is a cash award and the conveed asset
of indirect expenses pertaining to these activities. i not replaced, pin or loss saull be recognized in the

(c) When the contractor has an arrangement authorizingan employee asciation to provide or operates service, period of disposition. The gain recognized for contract
such as vending machines in the contractor's plant and re- costin purposes shall be limited to the dciffernce between
rain the profits, such 1,rofits shall be treated in the same the acquistion cost of the asset and its undepreciated
manner as if the contractor were providing the service (but balance.
see paragraph (d) immediately below). (2) When the converted asset is replaced, the contrac-

(d) Contributions by the contractor to an employee tor shall either-
organizaion including funds from vending machine receipts (i) Adjust the depreciable basis of the new asset by
or similar sources, may be included as costs incurrred under the amount of the total realized pin or loss; or
paragraph (a) above only to the extent that the contractor (u) Recognize the gain or loss in the period ofd em that an equivalent amount of the costs incurred disposition, in which case the Government sha par-
by the employee orgaiato would be allowable if directlydipstonwhccaewGvrmnthlla-
incurred by the ontracnto ticipate to the same extent as outlined in subparagraph

(cX)1) above.
31.205-14 m t cost. (d) Gains and losses on the disposition of depreciable

Costs of amusement, diversion, social activities, and any property shall not be recognized as a separate charge or
directly assmciated costs ich as tickets to shows or sports credit when-
events, meals, lodging, rentals, transportation, and gratuities (1) Gains and loses are p through the E
are unallowable (but see 31.205-I and 31.205-13). Costs tion reserve account and reflected in the depreciation
of membership in social, dining, or country clubs or other aoaree un t and r
organizations having the same purposes are also allowable undert31.205-11; or
unallowable, regardless of whether the cost is reported as (2)The property is exchanged as part of the purchase
taxable income to the employees. price of a similar item, and the gain or loss is taken into

31.205-15 Fe M consideration in the depreciation cost basis of the new

cost of fines and penalties resulting from violations of, (ema

or failure of the contractor to comply with, Federal, State, (e) Gais and losses arsing from mass or extraordinary

I local, or foreign laws and regulations, are unallowable ex- sales, retirements, or other disposition shall be considered

cept when incurred as a result of compliance with specific on a case-by-case basis.
terms and conditions of the contract or written instructions (f) Gains and losses of any nature arising from the sale
from the contracting officer. or exchange of capital assets other than depreciable property

31.205-16 ad le o dshall be excluded in computing contract costs.

depgriable proper or ether capital amets.
(a) Gains and losses from the sale, retirement, or other 31.205-17 Idle facilities and idle capadty costs.

disposition (but we 31.205-19) of depreciable property shall (a) "Costs of idle facilities or idle capacity," as used ia
be included in the year in which they occur as credits or this subsection, means costs such as maintenance, repair,
charges to the cost grouping(s) in which the depreciation housing. rent, and other related costs; e.g., property taxes,
or amortization applicable to those assets was included (but insurance, and depreciation.
me paragraph (d) below). "Facilities," as used in this subsection, means plant or

(b) Gains and losses on disposition of tangible capital any portion thereof (including land integral to the opera-
I asse,. including those acquired under capital leases (see don), equipment, individually or collectively, or any
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other tangbl capital asset, wherever located, and whethier or wea of specific, hem or services to be considered Sor
OWNed or leased by tamhe contaor .sle; duese efforts are within the defintion of the term

* "Idl capacity," as used in this subsection, means the "development," defined below.
mAimed qusacity of partially use falcilities. It is h do 5erence -Baskc research," as used in this subisection, Mean tha
between that which a facility could achieve uner 100 per- research which as directed toward increase of knowledge
cent operating time on a cue-shift basi, less operating Wn in science. The primary aim of basic research is a fuller
tirnaptions resulting from time lost far repairs, satops, un-, nowledg or understanding of the subject under sumdy.
eaatisacsy materals, and other WOWna delays, sand the ex- rather tha any practical application thereof.

amsD which the facility was actually used In, meot dunmW-L "Did and proposal (DAP) coat," as used in this sudadivi-
Airing the accounting period. A mualtiple-shift bas is ..y sion, means the costs incurred in preparig, submittinig. and
be use in the calculation instead of a oneshift basis if it supporting bids and proposals (whether or not solicited) on
can be shown that this amount of usage could normally be potential Government or non-Glovernimen coshchs. The
expected for the type of facility involved, term does not include the cosw of effort sponsored by a

* "~Idle faNWtis, as used in this subsection, means com grant or cooperative agreement or required in contract
pletely unused facilities that are excess to the contractor's performnance.

curet__os "Company," as used in this subsectioni, memsi all dlvi-
(b) he ost of dlefaclites ae uallwabl unessthe sins, subsidiaries, and affiliates of the contractor under
(b) 7 W oo ofid e f ciiti s a u all wa le nl ss e com m on control .

(4) Are necessary to meet fluctuations in workload; or M elosueM, asue nti usetomasde
*(2) Were necessary when acquired and are now idle S -t ,i use, under whatever name, of scientific said

technical knowledge in the design, development, test, or.beamue of changes in requirements, produiction evaluation of a potential new product or service (or of an
economies, reorganization, termination, or other causes 2 na xsig rdc rsric)frtemr

wh iche lculdnot have beel resonbl f ora reaoblPw.pseen (Cft meing specific perormance requirements o b
of ile aciitis ae alowblefora rasoabl lIK)~ jectives. Development includes the functions of design

ordinarily not to cooeed I year, dependin upon the Wa egnengPrototying, and engineering lesting. Develop-
* itiative taken to use, lease, or dispose of die idle facilities mint exc ide: (1) subcontracted technical effort which is

(but we 31.205-42)). for the sole purpose of developing an additional source for
(c) Cost of Idle capacity are cost of doing business an an existing product, or (2) development effort for manuathc-

are a faictor in the normal fluctuations of usage or overhead oarin or production materials, systms. prolese, methods,
rate from period to period. Such costs are allowable pro- eqimet tok and tehiue o intede fook
vided the capacity is necessary or was originally reasonable "Indepndent research and development (IRD)" mean
and is not the subject to reduction or elimination by sublet- a contractor's IR&D cost that is not sponsored by, or re-
tug, renting, or isale, in Wocordance with min~d business, quired in performance of, a contract or grant and doa con-
economics, or security practices. Widespred idle capacity siats of projects falling within the four following areas: (1)
throughiout an entire plant or among a group of assets hay- bai reerh (2) aplied reserc, (3) development, and
ing subsantially the same funiction may be idle facilities. (4) sytems aMW other concept formulation studies. EPAD

*(d) Any costs to be paid directly by the Government for efibit shall not include technical effort expended in develop-
Idl facilities or idle capacity reserved for defense nubiliza lug and preparing technical data specifically to support sub-
don production shall be the subject of a separate agreemenut. mitting a bid or proposal.

"Systems and other concept formulation studies," as used
in this subsection, means analyses and study efforts either

31.20&18 Iindependeiit research arid dg~bpou*~ related to specific MRAD efforts or directed toward idienti-
* asod bid asid arpesal coats fying desiale ne systems. equipments or components,

(a) Dosit~ioui. or modifications and improvements to exsting systems,
",,Applied research," as used in this subsection, means equipments or components.

that effort which (1) normally folows basic research, but (b) Cayoaiona nd. anllocadm of cot.The requirements
may not be severable from the related basic research, (2) of 30.420, Accounting for Independent Research sand
atempts to determine and exploit the potenia of scientfic Development Cost and Bid and Proposal Costs, are incor-
discoveries or improvements in technology, miterials, pro- porated in their entirety said shall apply as folows-
cosses, methods, devices, or techniques, and (3) attempts (1) Fuy-CAS-cowred contract. Contract that arm
to advance the state of the. art. Applied research does not fuilly-CAS-covered shall be subject lo all requirements1
fInclude effort whose principal aim as design, deveokpment, of(30.420.
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(2 mood CASORWed OWd --mC' cap-d cotact directly wAt doe GoverUneM ad tu is doe
ra cmw thatut We we CAS-CoVwe at dist com Pomdl ye ar doomd recoverabl MAD an S&AP costs
fti- a rmsa em~ion npdul modified CAS coveq e-edn mo 50f 550.000, including burdenting. o xour-cI and

* I ~da be mabisct Io AD requalrUw of 30.420 aCqe 4 suboontracs for which the mabmisglas and oeriflcgboa of
CFR AIMJOe(e2) and 4 CFR 420.50(1)0, %W&inh n~ot cost or pricing da" were requird (alo Me paragraph (b)
thm applcable. However, sim-CW covere or modified above and 15804). When ceilings are negotiated for
CA43-ovurd con-b awarded at a imed Pone or seParteproth enter of the cmpasy. theailowabilityal'
Ims CAScovere cotat requirin conyllumc wit MAD andi BAP costs IN amy cente that Init preiou
30.41A, " be mibject SoAD doe requlremanmm of 30.M2. Bu fis tfya did not reach the $550,000 threshold my be
WhAM de reqisuldehh 0f 4 CFR 42Df40(Z)) u.d 4 CPR determined in acofc wit subparagraph (c)(2) below.
420J0(1X2) = not applicable. the following apply: Off C jngs are the mexnn dollar arow of tern

(1) MAD and BAP coma shall be allocuted to final MAD and BAP cooe that will be allowable for doce-
cost obj*Wve o the same basis of allocation used for tion over the appropriate base for that pant of the corn-
doe G&A expense grouping of da. profit center (oft puny's operation covered by an advance agreement.
31.001) in which die costs ar incurred. Howeveir, (W) No MRAD and BAP cost shall be allowabl if
when MAD and B&P costs clearly be1nePfit odwN Prof a company Nais to IniOat negotiai of a required
kt coente or benefit the anir, company, dime cogts advance agreement before the end of die fiscal year
shall be allocated through the G&A oldie other profit for which dhe agreement is required.
cePsOrP throoug te coqiorate GM, asappropriate. - (v) When negotiations are held with a company

(II) N aflocatiuma of MAD or BAP throughi the GM etn i 0,00cieino it eaaepoi
*base 410 no provide equitable cotalc an di con- ceners (when neg0otciateions are hel seatrtatleel undert

trading offierf may approve use of a differetase. center above)andf neotain advanel agret th s leaeluder
(d) Ab~aflky. Except as provided in paragraph (4) pi)above)nt for no advnd e agreemet ishalb reduched,

below cants for IRA] said MAP mre allowable only in ac payelonht whcf i c ayor M Dsd p rcofits chlenterdwuled
cordanice with the following: blwta hc ecmayo rftcne ol

(1) Copanies required to negotiae athianc have otherwise received. The amount of stach reduced
payment shall not exceed 75 percent of the amount

() Any company that received paynmt fo D& which, in die opinion of the contracting officer, die
oad BAP costs in a fiscal year, either as a prime con- company or profit center would be entitled to receive
lractor or subcontracmr exceeding $4,400,000 from under an advance agreement. Written notification of

Govenmet aencesis equred o ngotatewit onthecontracting officer's determination of a reduced
Govrnmntan advance agreement wihestalse amount shall be provided the contractor. in the event

*~ caoeling for allowability of MRAD sand BAP costs for that an advance agreement is not reached before the
the folowing fiscal year. This agreement is binding end of die contractor's fiscal year for which the agree-,
am all Government agencies, unless prohibited by met is to apply, tiegotltioS shall immediately be ter-
statte. The requirements of Section 203 of Pub. L. amnated, and the contacting officer shall furnish a
91-441 necessitate that the, Department of Defense determhinationi of the reduced amount.
(DOD) be die lead negotiating agency when the con. (vi) Contractors may appeal decisions of the
tractor R hs received more than $4,400,000 in payments contracting office to reduce payment. Tie appeal shall
for MEAD and B&P from DOD. COWptaio of M& be filed with the contracting officer within 30 days of
and BAP comes Io deterzmie whether the threshold receipt of the contracting officer's determination. (Also
criterion was reached shall include only recoverable see Subpart 42.10.)
lEAD and SAP costs allocated during the company's (2) Companies not required to negotiate advance

prvnsfiscal year to prime contracts and subcontacts agreements. Ceilings for allowable BU&D and flAP costs
* orwhich the submission and certification of cost or for companies not required to negotiate advance

pricing data were required. (Also see paragraph (b) agemnsin accordance with subparagraph (c)(1) above
above and M5.ON.) The computation shall include full shall be established by~a formula, either on a company-
burdenin pursuant to 30.420. wide basis or by profit centers, computed as follows:

(Hn) When a company mesthe criterion in (i) above, (i) Determine the ratio of IRAD/DAP costs to
reurdadvance agreements may be negotaiaed at the total sales (or other base acceptable to the con-
cpoaelevel and/or with those profit centers that tracting officer) for each of the preceding three
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yo a vwag dos two highet of thus rsdos; d&i tha standard as wel as with Pw 28 of this Reguletiom.
aveW i.ts IRAMD/DAP historical ratio; However, approval of a contracto's insurance p ropw. in

* (II)~0 Compo *3 averag snmusl MADI3P cowt accordance with Part 28 does not conmmtut a dssertinlm
(hR 1h calle average), ofti do two highest of do daaiodwn*3allowability of *3 prepa' ot h on- dtrn years; of lasurance costs which may be allowed as subject wto *

011) MADISAP cost for do coern. for *3anw cost limitations and exclusions in the following
yem whch =e so in exces of do product of *3 subparagraph..
cmaWs actual Itoel sales (or odw accepted base) fa (1) Costs of insurance requireid or approved, end ains-

* ~ d *3 -wre- year and do IRAD/DAP histrica ratio tined by the conrtorw pursuant In the contract, awe
----- -- under (I) above (hereafter called product) allowable.
ahdl be considereid allowable oily to *3 extent the (2) Cosas of insurance maintained by the coactor in
product dons not exedN2 percent of do average. connection with the general conduc of its business we
Uf do product is less than 80 percent of do average allowable, subjec to the following limittionsw:

co u o 90 percent of *3e avmug dm11l be allow-able. (i) Types and extent of coveage shall follow sound
* ~(ty) Howeve, at *3 discretion offt contracting of- business pratice, and the rate and premiums must be

Am.r a advance agreement may be negotidoed when reasonable.
*3 contractor can demonstrate dot the formula would (ii) Cosat allowed for business interruption or other
prodwce a clearly inequitable coat recovesy. similar insurance must be limited to exclude coverage

(d) Do~Wed BU&D and 36? cam, (1) MAD costs that of profit.I
wer incuned in previous accounting periods are (iii) The coat of property insurance premiums for in-

* unalowable, except when a contractor has developed a surance coverage in excess of the acquisition coat of
specific product at its own rtisIn anticipation of recover- the insured assets is allowable only when the contrac-
ing &e development coam in *3 asal price of the product tor has formal written policy assuring that in the event-oie thot- do iznsured property is involuntarily converted, thenw

(I) lbs total amount of MAD costs applicabl to the asset shall be valued at the book value of the replaced
product can be identified; amse plus or mnums adustumens for differences betwee

* (ii) The proration of such cots t sales ofd proixduct insuranc proceeds and actual replacemnnt cot Uf the
is reasonable; contractor does not have such a formal written policy,

(iii) The comctror had no Glovernment business dur- the cost of premiums for insurance coverage in excess
ing 3e time that fth coats were incurred or did not of the acquisition coat of the insured asset is
allocate MRAD coat to Goveirnment contracts except unallowable.
to prorme the coat of developing a specific product to (iv) Costs of insurance for the risk of loss of or

* the saesn of that product; and damage to Government propert are allowable only to
(iv) No cost of current MRAD programs are allocated the extent that the contractor is liable for suchi loss or

to Government work except to prorate the costs of damage and such insurnce does not cover loss or
developing a specific product to the sales, of that damage that results from willful misconduct or lack
prdut of goo faith on the pan of any of the contrcto's
(2) When deferred costs are recognized, the contract direcotos or officers or other equivalent representatives.

(except firm-fixed-price and fixed-price with economic (v) Contractors operatin under a program of self-
price Adustment) will include a specific provision set- insurance must obtain approval of the program when
tag fort &3 amount of defmrrd MAD comts that we required by 28.308(a).
allocablew the* contract. Mhe negotiation memorandum (vi) Costs Of insurance On the lives of officers, part-
will stat do circumstances pertaining to the case manl ners, or proprietors are allowable only to the extent
the reaso for accepting *3 deferred coos. tha the insurance represents additional compensation

0 ~(see 31.2"56.
(3) Actual loasn are unallowable unless expressly pro-

31.266-9 tImnme and hdsfla..vided for in the contract, except-
(a) Inurance: by purchase or by self-insring includes 0i) losse incurred under the nominal deductible

coverage *3 contracto is required to carry, or to have Wp provisions of purchased insurance, in keeping with
proved, under the terI of 3e contrac and any other sound business practice, are allowable for contracts not
coverage *3 contractor maintains In connection with the subject to 30.416 and when the contactor didI
genera conduct of its business. Any contractor desiring to not establish a self-insurance program. Such
estdabish a program of self-insuance applicable: to contrcts contracts an not subject to the self-insurance
Iw thtae aot subject to 30.416, Accounting for Insurance requirements of 30.416. For contracts subject to
Coosts shal conmply with *3e self-insurance reqirements a( 30.4 16, and for those made subjec to the self-
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~ime nyu a d~eo i ht8 .duama tom Section 4W07(29 U.S.C. 1307) or Section 4W23(29 U.S.C.
dwamudlr's hvhi .IS huW d a saW4 ý a'nmpr- 1323) of the Employee Retirement Income SecUrity Adt 0(
V- (am puagrajph (a) above), wendl losses-y be 1974 awe unallowab".
omi aa basis fo chIrps under a OWl-1InMiMUM po-
V- whea die iao amount of Waeas will not difft 31.3352062 bideu ad Whthe fnan Coalts.
s*gnfiautly from dhe projecme average losses for the Interest on borrowings (however represented), bond dia-
awomsing period (we 4 COR 41&SJa(a20))D. In thoe count, cowt of financing and refinancing capital (nam wuth
ibummos wham an achail oss has owedra and doS plus long-term liabilities), lega and profeaionul faes pai
pruaw vdal of the liability In detumined under doe in connection with preparing prospectusus, mots of prepar-
provisions o( 30.416-W50(a3X),H) di. allowabl cost jog and issuing stock right, and directly a~xsasaed cow

dgbe limied to an amount computed using a a dIS- are unAlloable except 11o interest ussemed by Sous or local
coo rum do' -1 In u raft dee Pi 'by die Secretary tax" ingmuiorites under doe conditons se inid 31.2W41
otdie Thanury purUtvuntso U.S.C. App. 121-itbK2) (but we 31.205-28).
is effect at die time the Ioss is recognized. However,
doe OlA amount of a lump-sum settlement to be paid 31.205-21 T raatm. cost%,

0 within a Year of the date of settlement is allowabl. costs incurred in maintaining saisfactory relations
(di) Minor loase, such as spoilage, breakage, and between die contracbor and its employee, including cost

disappearance ofsml hand tools dit occur an tie or- of shop stewards, labor =manageen committees, employee
&may course of doing business and that are not covered publications, and odher relate activities, are allwable.
by insurance are allowabl.
(4) mbS cost of i Ui5sum to protect the contractor 31.20-4-22 Legsltive lobbying coat"Ss.

* against the costs of correcting its own defects in materials (a) Costs associated with die following activities are
or workaos*lu is unolknwable. However, hisurantcowT unallowable:
to cYt ov r Aitlous or casualty losses resulting fio(1) Attempts to influence die outcomes of any Federal,
defemt in materials or workmanship are allowable as a State, or local election, referendum, initiative, or similar
3013a1 business expense. procedure, throgh in kind or cush contributions, en-

(5) Premiums for retroactive or backdated sane dorsements, publicity, or similar activities;
* ~nm ~ t toe cove C toccurred anid known loIsse ar (2) Establishing, administering, contributing to, or pay-

unallowable. ing die expenses of a political party, campaign, political
(b) Ufpurchased insurance is available, die charge for any action committee, or other organization established for

self-insurance coverage plus insurance adfministration ex- the purpose of influencing the outcomes of elections;
penses shl not exceed die coat of comparable purchased (3) Anjy attempt to influence (i) die introftduton of
insurance plus associated UIIUYIce ad initration expenses. Federal or state legislation, or (ii) the enactment or

* (c) Insurance provided by captive insurer (ilstarers owned modification of any pending Federal or state legislation
by or under the control of the contractor) is considered self-. through COMMuniatin with any member or employee
insrance, and chargs for it must comply with the self- of the Congress or state legislatur (including efforts to

Iinsurance provisions of 30.416. However, if the captive in- influence state or local officials to engage in similar lob
surer Walo wels insurance to the general public in substen- bying activity), or with any government official or
tial quuiitiea and it can be demonstrated that dhe charge employee in connection with a decision to sign or veto

* to the contractor is based on com~petitve market formS, the enrolled legislation;
insurance will be considered purchased Insurance. (4) Anay attempt to influence (i) die introduction of

(d) The aflowMabiit of premiUnin for minsrance purchased Federal or state legislation, or (ii) the enactment or
from fronting insuance copanies (insurance companies modification of any pending Federal or am legislation
not related to die contrac-tor but who reinsure with a cap- by preparing, distributing or using publicity or proagn-
dyve insurer of die contractor) shall not exceed the amount da, or by urging mebers of th geea public or any

* (lu reasonable fronting company charges for services segmen thereof to contribmt to or participate in ay ny
rendered) which the contractor would have been allowed demonstration, march, rally, fuand raising drive, lobby-
had it mutaed directly with die captive insurer. ing campaign or letter writing or telephone campaign or

(e) Self-insurance charges for risks Of catastrophic losss (5) Legislative liasxon activities, including attenda.c
are not allowable (see 28.308(e)). at legislative sessions or committee hearings, gathering

(f)4 The Government is obligated to indemnify the con- information regarding legislation, and analyzing the ef-
* tractor only to the extent authorized by law, as expressly fect of legislation, when such activities are carried on in

provided for in the contract, except a provided in paragraph support of or in knowing preparation for an effort to
(AX3) above, engage in unallowable activities.

(g) Lae premium payment charges related to employee (b) The following activities are excepted from the
deferre compensation pla insurance incurred pursuant to coverage of (a) above:
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(1) Providing Sagtchical and faceua preseattion of disallowing cowt by contesting estimates of lobbyla time
iILI - ,oI on a topic directly rPla1d 'in die performane spent by employees during a caleadar moo*h.

*of a ontract- through hearing testimoony, statements or (g) Existing procedures shouild be utilized to resolve in
. 1 -Ir w the Congress or a state legislature, or subdivi- advance amy significant questions or disagreements COmDOsr
sion, member, or cognizant staff mebrthereof, in iag die interpretation or application of this subsection.
rsPoýme Sow a documiented request (including a Congres- 31252 Loosens ethder centracts.

deoad Record notice requestin testimony Or smaeNtsI Ane -es of cot ova i ne m d contrct
for the reor a-d at a regularly scheduled hearing) made by (includig tie contractor's contriuted portion under cost-

* th recipient mePmaler, legislative body or subdivision, or sh~aring contracts) is unallowable.
a cognizant staff member- thereof; provided such Info- 31.206-24 Maitmance and repair costs.
maoes is readily obtainble and can be readily put in (a) Costs necessary for the upkeep of property (including
deliverable form; and further provided that costs under Government property. unless otherwise provided for) dtha
tho section for transportation, lodging or meals are neither add to the permanent value of die property nor Wp
unallowabl unless incurred for the purpose of offler"n preciably prolong its intended life, but keep it in an effi

*testimony at a regularly scheduled Congressional bear- cient operating condition, are to be treated as follows (but
lag piwian So a written request for such presentation see 31.205-11):
made by the Chairman or Ranking Minority Member of (1) Normal maintenance and repair cost are allowab".
doe Commitsee or Sbomimitte conducting such bearing. (2) Extraordinary maintenance and repair costs are

(2) Any lobbying made unallowable by (aX3) above allowable, provided thos costs are allocated to the Wp
to influence sante legislation in order to directly reduce plicable periods for purposes of determining contract cowt

0contact cost,or toavoid material impairment of the con- (butt see 31.109).
"trctor's authority to perform the contract. (ba) Expenditures for plant and equipment, including

(3) Any activity specifically authorized by statute to rehablitation which should be capitalized and aubject to
be undertaken with funds from the contract. dercain according to generally accepted accounting
(c) When a contractor seeks reimnbursement for indirect principles as applied under the contractor's established policy

cowt, total lobbying costs shall, be separately identified in oweaplcbacrdnto3.0,Capitalization o
0 sh~de inietcost rate proposal, wad theresie treated as other Tangble Assets, are allowable only on a depreciation basis.

indlowalble activity costs. 31.205-25 anftungand production englneer-
(d) C~omtctors shail submit as part of their annual in- lhg costs.

direct coat rafte proposals a certification du th reureet (a) The costs of manufactring and production engineer-
and standards of this subsection have been complied with. ing effort as described in (1) through (4) below are all

*(e) C~ontractors shall maintain adequate records to allowable:
demonstrate that dhe certification of cost as being allowable (1) Developing and deploying new or improved
or unallowable pursuant to this uubsection complies with materials, systems, processes, methods, equipment, tools
the requirements of this subsection. and techniques tjiat are or are expected to be used in pro-

(1 Thime logs, calendars, or similar records shall no be ducing products or services;
required to be created for purposes of complying with thi (2) Developing and deploying pilot production lione;
subsection during any particular cajensar mot hn (3) Improving current production functions, such as

(1) The employee engages in lobbying (as defined in plant layout, production scheduling and control, methods
(a) d () o thi susecion 75 ercnt f th emloye's and job analysis, equipmnent capabilities and capacities,

(a)penaned (b)ofuths sbeon) emperment duin that calyeedar inspection techniques, and toln analysis (including viol-
compnsaed hursof mat urin ti leing design and application improvements); and
incef and(4) Material and manufacturing producibility analysis

(2) Within the preceding S-yea period, the orgamza- for production suitability and to optimize manufacturing
dion has not materially misstate allowable or unallowable processes, methods, and techniques.
cowt of any nature, including legislative lobbying cost. (bi) Thus cost principle does not cover:
When conditions of subpararap (f)(1) and (2) of this (1) Dasc and applied research effort (as defined in
subsectionl an~ met, contractoS mel ot reuired to 31.205-18(a)) related to new technology, materials,
eestabish records to supor the allowability of claimed systems, processes, methods, equipment, tools and tech-
cost in addition to records already required or main- niques. Such technical effort is governed by 31.205-18,
ftined. Also, when conditions of subparagraphs (f)(1) and Independent research and development costs; and
(2) of this subsection are met, the absence of time logs (2) Development effort for manufacturing or produc-
calendars, or similar record will go serve as a basis for tion materials, systems, processes, methods,
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q~5 ,took and bdmhii dot m bode hr U the acua pw.- we a~hs aeb
MIS do asgwmu by 31.305-IL be cArged to doe coetreat If mateia b himed &..
(e) Wheeinm uewg or ----- ti deVdaP. aosm, any genraly Seoli method of pricing

omw e - #O cei atido reqeirud to be copiletal ius der' sock material Is acceptable if doa method is coesisint-
eoeis c-- -%al'3 osishtlm paliciss, afowable cost ly appVe and &he resUlt are equitaible. When e~atimm

wil be determined in accordance with the reiquite of Nt5m mateial *at wre requied current marke
mnow of 31.20-1 1. Depreckdtia. price orancpateti acquhIson cost may be wed, but
U3121M MINON soft the beass of pricing muva be diaclased

(a) Material casmb induide the cowh of such htems a (e) Allwance for ad materiab, upplims and services
raW MASrlals, parts Mab membll components ad thot are sold or transferred between amy divisimm sub-

inuhcsw Ngspplies whether purchased or mas- sidiaries, or affiliates of the contactair umdei a coma.
htndby the contractor. and my inclide such col- ocmisrol shell be an the bobh of oam incurred is accord-

lateral 0 A5 C ~Omn Ut*rbpai stl ad inirisi in- amos with this subpart. However, alaowance may be at
-mc In computing material casts consdwdmiq a price wham it is the established practice of the trm

shall be given to reasonable overrius, spoilage, or do. Jerring organization to prime in- Crorgenitioeal trng.
factive work (unless otherwise provided in any can- fter at other the m cs for commercial work of the
tract provision relating to Inspecting and corrctig Contractor or any division, subsidiary, or affiliate of the
defective work) These costs are allowab lesuject to contractor unde a common control, and when the
the requ~irements of paragraphs (b) through (e) below, price-

(b) Casts of materis shafllbe adjusted for income and (1) Is or is based on am "establishe catalog or
other' credits, including available trade discounts, rm. market price of commercial items sold in substantial
fivids rebates, allowance*, and cush discounts, and quantities to the general public" in accordance with
credits for scrap, salvage, and material returned to yam- 15.804; or
dorm. Such income and other credit shall either be (2) Is the result of "adequat price competition- 'a
credited directly to the aos of the material or be a~o- accordance with 15.804 and is the price at which en
cated as, a credit to indirect costs. When the contractor award was made to the affiliated organization after
can demonstrate that failure to tabe cubt discounts was obtaining quotaions on em equal basis from such
reasoable, los discounts need not be credited, organization and one or more outside sources that

(c) Reasonable adjustments arising from differences produce the item or its equivalent in significant quan-
between periodic physical inventories and book inven- thty.
tories may be included in arriving at costs prvW~d.d (3) Providd that in either subparagraph (1) or (2)
suich adjustments relate to the period of contract par- above-
Rarmnce. (i) The price is not In excess of the transferor's

0 (d) When materials are purchased specifically for and current sales price to its most favored customeir
wer identifiable solely with performance une ascon- (including any division, subsidiary or affiliate of

*(The next page is 31-27.) 31-26.1
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PAW 31-_CONTRACTr COST PRINCIPLES AND PROCEDURES 31I *5-33
doe conwato udenr a common control) form like (a) The following patent coats awe allowable to the
quaniy under comparablescondltions and extent that they are incurred as requirements of a

(HI) lb.e contracdng officer has not dewmrnimd the Government COntract (but an 31.205.33):
* pricego be ufreeownab (1) Caots of preparing invention disclosures, reports,

MI The price determined wacadcordance with uubpara- and other documents.
grqi (eXl) above 0hould be adjstd to reflect she quant (2) Costs for searching die art to the extent necessary
tdo being atqire and may be adjute to reflect actual to make the invention discloaws.
cost of mny modificationa necesaery because of contract (3) Other costs In connection with fth Miing and- pr osecution of a United Stane patent application where

* ~tide or royalty-fre license is io be conveyed to the
3IMS2754 Orpakeiaton cesiL Government.

(a) Except as provided is paragraph (b) of this subsec- (b) General counseling services relating to patent mat-
"gln expenditime in connection with (1) planning or exe ten, such as advice on patent laws, regulations clauses,I eati dhe organizaton or worganizaton of she corporate and employee agreements, awe allowable (but see 31.205-
amncm of a businete, Including nmerrs and acquisitions, 33).

* * (2) resisfti or planning s resist the reqd~oraiato of the (C) Other tam hose for genera counseling services.
I asporat structure of a business or a change In the control- patent costsamnu required by the contract wre unallowable.
1 Ing interest in the ownership of a business, and (3) raising (See also 31.205.37.)
capital (net worth plus long-leru liabilities). are unallow-
able. Such expenditures Include but are not limited to 31.205-31 Plant reconversion costs.
lacorporation fees and costs of wtorneys, Accountants, bro- Plant reconversion costs are those incurred ini restoring
hers promoters ad organizers, management consultants or rehabilitating the contractor's facilities to approximately
ad investment counselors, whether or not employees of the same condition existing immediately before the sart of
the contractorL Unallowable "reorganizatio costs include the Government contract, fair wear and tear excepte4.
doe cost of any change in the contractoes financial struc- Reconversion costs aw unallowable except for the cost of
hme, excluding administrative costs of short-term borrow- removing Government property and the restoration or reha-
legs for working capital, resulting in alterations in the bilitation costs caused by such removal. However, in sic-
rght and lnterests of security holders, whether or not addl- cial circumstances where equity so dictates, additional

0 donalcaplrall risemid costs may be allowed to the extent agreed upon before
(b) Tie cost of activities primarily Intended to provide costs are incurred. Care should be exercised to avoid dupli-

compensation will not be considered organizational costs cation through allowance as contingencies, additional prof-
subjec tso this subsection, but will be governed by 31.205- it or fee, or in other contracts
C. These activities lnclue acquiring stock for (1) executive
bonuses, (2) employee savings plans, and (3) employee 31.205-32 Precontract costs.

0 mlock ownership pWlas Precontract costs awe those incurred before the. effective
date of the contract directly pursuant to the negotiation and

31*.201. Other business expenses. in anticipation of the contract award when such incuncnce
The following types of recurring costs are allowable is necessary to comply with the proposed contract delivery

whe allocated on an equitable basis: schedule. Such costs are allowable to the extent that they
(a) Registry and transfer charge resulting from changes would have been allowable if incurred after the date of the

in ownership of securities Issued by the contractor. contract (soc 31.109).
(b) Cost of shareholders' meetngs.
(c) Normal proxy solicitations. 31.205-33 Professional and consultant service costs.
(d) Preparing and publishing reports to shasreholders (a) Cost of professional ad consultant services ren-
(e) Preparig and submitting required reports and forms dered by persons who are members of a particular profes-

go taxing ad other regulatory bodies. sion or possess a special skill and who ame not officers or
.(f) Incidental costs of directors' and committee meet- employees of the contractor are allowable subject to pars-

6egs. graphs (b). (c), (d). and (e) below when reasonable in rela-
(g) Other similar costs. tion to dhe services rendered ad when not contingent upon

recovery of the costs from the Government (but see
31.205-29 Plant protection costs. 31.205-30).

Costs of items such as (a) wages, uniforms, and equip- (b) In determining the allowability of costs (including
smon of personnel engaged In plant protection, (b) depreci- retainer fees) in a particular case, no single factor or any
adas on plant protection capital assets, and (c) necessary special combination of factors is necessarily determinative.
expense to comply with military requirements, are allow- However, the following factors, among others. should be
able considered.

(I) The nature and scope of the service rendered in
31.205-30 Patent costs. relation to the service raquired. (FAC 84-37) 31-27
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ddf te Iwrs cqpiul*yi bh pudo d oft (a) Subjectio p-upihe (b) aa (c) beluww, ad &
(3) Thepm psommof sckees. perticuhlytIn do ad thatthaleft e d ofo affucdmWad mdemind is k

ye., -la ino mheaud of Oov..snt comancs beaping with wukioed requiremeemi the following ama
(4) noe hepin of Goyment cnontt - m w th. docm- ars Alowable

aWU s baslass. (1) Cosof bipwaeud advunhlmg.
(5) Wbaer aI th kumu of Oovetumess wnk wo (M coo of operaft a eMpODYmn offic Smdi

thecaietos tal id. leinc asso nf~ee he o, geemgs ad maintain a adequsae labor ben.
cmaco is faew of Incurring doe cosw, particulary (3) CAsM of operating a aptitude abd dincatiorni
whos the MVl readered us not of a continving oesting ~pmgm.
samie and bav litnk relationship to work under (4) Travel costs of eraplayeaseampgi bnrcusn

.(6)Whethirdohe sevc - eperformadoeduns oe (M flavu costs of appilicats for inteviews
soomically hy emploilment rather than hy conracftig (6) Costs for employment agencies, not in exces of

(7) 1he quaificatio. of the individual or concern standard commercia raum
renderin the mev~c ad the custmary foe chargd. (b) Helpwantd advertising costs us unallowable if the
especially on non-pumn contract advartsin-

(B) Adequacy of the contractual agreement for the (1) Is for pemonnel other than those required so per-
service (e~g, description of tde service; estimate of time form obligatione under a Government contract;
requited; me of compensetion; termination provisions). (2) Does not describe specific positions or clases of
(c) Retainer foes to be allowable must he supported by positions;

evidence dio- (3) Is excessive relative to fth anuber and mopor-
(1) Ilie sevie covee by the retainer agreement taice of the positions or In the industry practices;

um nser Ma P1ý &Acusomary; (4) Includes mateia that limot relevant for recruit-
(2) The level of pas services Justifiles tie mount of meat purposes, such as extensives illustrations or

doietmiainr fees (if so services were rendered, fees us descriptions of the company's products or capabilities;
not uaomsticaily oallowafte and (5) Is designed so "piaWe personnel from another

(3) The retainer fee is reasonable in comparison with Government contractor. or
maintainng a in-house capability so perform the cov- (6) Includes color (in publications).
ered services, whn factors such as cost and level of (c) Exceessive compeusation casts offered Io prospective
experts. us cnidn,. employees to prate* diem from another Government can-
(d) Costs of leaacstnand consultant services tractor urs umallowable. Such excessive cost may include

and directly associate costs incurred in connection with salaries, fringe benefits, or special emoluments which use
organization and reraiain(also see 31.205-27), in execes of standard industry practices or the controrw's
defense of antitrust suits, defense against Government customary compensation practices.
claims or appeals, or the prosecution of claims or appeals
against die Government (mee 33.201) us unallowable (but 3120S-35 Relocation costs.
we 31205-47). Such costs incurred in connection with (a) Relocation costs are costs incident to the permanent
patent Inftingement litigation we unallowable unless other- change of duty assignment (for an indefuinie perio or for a
wineprovided for in the contract. stated period, but in either event for not less than 12

(e) Exicept for retainers, fees fo services rendered shall months) of an existing employee or upon recruitment of a
be allowable only when supported by evidence of the new employee. The following types of relocation costs we
nature and scope of the service furnished. (Also see allowable as noted. subject so paragraphs (b) and (M below:
31205-38(c).) (1) Cost of travel of the employee and members of

QI) Costs of legal, accounting, and consultant services the immediate family (see 31.205-46) and transportation
and directly associated costs incurred in connection with of the household and personal effects to the new loca-
die defens or prosecution of lawsuits or appeals between dion.
contraciors wrising from either (1) an agreement or contract (2) Cost of finding a new home, such as advance
concerning a teaming arrangement, a joint venture, or Simi- trips by employees and spouses to locate living quarters,
lar urmigement at dive Interest; or (2) dual sourcing. co- and temporary lodging during the transition periods not
production, or simla programs, us unallowable, except exceeding separate cumulative totals of 60 days for
when (i) incured as a result of compliance with specific employees and 45 days for spouses and dependents,
terms and conditions of the contract or written instructions .including advance trip time.
from die contracting officer, or (UI) when agreed Io in wr*- (3) Closing costs (i.e., brokerage foes, legal fees,
ing by die COWtatn officer appraisal fees, points, finance charges, etc.) incident
31-28
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to tdo dispaidam, of acmtua aldamm ownmed by dh sad commectinS hsehold appliances; utommobile
eapwioo wba moaled of rmfuer, ecep dot dshm registratim driver's licenue sod me losem cutting
cam whm added to dhe coss duc rb tn Iubpar. s ad -latinl rugs, draperis and curtakn forfeied uil-
gaph (&X4) below" amt esceed 14 percent of &h ky fees sad deposilts; and purchase of imumrace

miss price of she property sold. agimas dimes. to or loss of personal property while
(4) Coseaimulg comat of owuermhip of she vaisat is transi.

brue actmud redadmae beaig sold, such a maite (6) Costs incident to acquiring a home in a new

m of bildig sad govnds (exclusive of Amis up locatios, except tha (i) dtee costs will nom be allow-
upema). fillum. prperty inuMace, 1m0- able for existing employees or newly recruited m-
Vp hiret. a"t eaent date .r •uB dew of ployees who. before the rulocatlo•m were nat bome
mw piearmamt rasiean- except at dte cxas owaners and (at) the toWl coas ll am.a ea•rne S
wham added to dh caw described is sbpagrp percent of the purchase price of the new home.
(aX)) Amow. a mot emceed 14 percent of the sales (7) MortSage interest diferential payments, except
prin of d property sol. that these costs are am alowa for existing; or

(S) Other necessary and reasonable expenses nor- newly recruited employees who, before the relocs-
mily incident to relocation. euch em discounectin o were not bomeowner and the total payments

.1. .

(noneot page Is 31-29.)
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r~T31-COKElAC conT MOICK=E -AM POCEDURN )1.jw

M We W m a n Moun - -dimls as seumcs @@WIN to MNPic I s mineed depenensi who we
0) noda a -fm bei don Nov ~wow r~aw Mampioymsof *8ubgs at the od leMIOMa

d~e oldsoand w gdeealim oms wisthe cure balmse (6)Cosilacidemtoo 'aIah equity or momipil
d of teol mrftgi times 3 years. loans t iae s r uingaogeft IM I-- wiet, 4

(ii) When MW4tag dififernIal payment Me made for CMPIoYMe to obtein lowo --dmmr Ms MINO
on a Incp smuabesiand the amploayeea hw or i lamO.
I, -h 1md apin in loss, than 3 yoeas, asn smoet YD) N relocados camb hra emploYee hee been diwed
Inidealy recognized 1hAll be pr omoinul sowsed either as an locable indirect or direc cont, adg
to refleCt PayuO oRly for the Actual tie; of th e aployee rfesin Witi 12moff ý wm withinath

linemp'o-e1- s Icontrol, Urn -co r OWl reftud ororedithbe
(5 Rental differential payment ovieftri gng reml flcat~io cam so the GoOeramsL

oba 'elM -- dM employees retwai owseaht o(& a vacateI (a) Subiject In die rpeyrmnnta of -ergpq- (a) throug
home In Urn old location and remt ato Ursew locatIOn. (4) above, the costs of family wvnrin ad oti peeml
The rntsed quarten at the new locatio maet be cook. moeet of a special or mes- moear allow"bl. Thes
Perbe Ab o thos vacated. and the allowable dineresci cost. howeumer, should be asegped on the badis ofk(in-
payments may not exceed the actual rental wet for the tracts) or time -eo btnF 1 0ed.
sew home. less die fair market rest for the vacated howe Mf Re blocto CombS (both outgoig and naurn* of
Ames 3 yeaus. employe= who are hired for perfofurnoce on speifi coe.

(9) Coat of canceling an unexpired lease. nut or 104-t fe protct; awe allowabl if-.
ThMe7 coo descbed in paragraph (a) above must als (1) The tWin of WiOdOY1116 i amo less then 12 mow

meet the folowing criteria to be considered allowabl: (2) T1w employment agreement specifialy limits theAf) rbemov mutbe or he.bewxt o th ecploer. duration Of employment so the time spent os the r M a
'.(2) T oe must b o h bein fatcofdathe emptoyer or field project for whic the employe MINs hired;

(2) Relimbure me musty be ana accrdnc with anlyetagemn lo "

ey&abledmploliyeor pact i esge tha is v cositntlbfllwe relocation to the empicyoss Permanent and Prieciaai

1o relocat pomptly and 000 inically. homeW K ro other W *rlocation ofcc iie ot n

(3)TMw coats must amx otherwise be unallwabl under (4)e lirlocation of eq areo desserminedti ndethrus
Subpart 31.2. ()Teflomco mdtrie ne h ue

(4) Amounts to be reirbursd dil no exced the Of paragraps (a) throug (d) above. However. the coma
az 5ye actual expenses, ecept i for miscellan"Acu o~tW maoos h r eesdfo npom

costs of the type discussed in subparaigraph (05S) abv, o Wq" Of -l Ud~tA pu e Ioter

a flat amount, not to exceed $1,000. my be allwed in emlymn ofmets an (o6ujett). erfdo

lieu of actual costs.Crdtrqie nto W h()

(c) The folowing types of Costs are not Allowable:
(1) Los on sale of a home. 31.205-36 Rental costs.
(2) Costa incidn to acquiring at home in a new loca. (a) Whs subsecio s applicable to the coat of renting or

don as follows: leaing* real Or persona prqpety. except ADPE (see
01) Real estate brokers fees and commiassions. 31-205-2). acquired under s'opertingt laMes" asdefined

( *) Coa oflt~i .in Statement of Financial Accounting Standards No. 13
(ini -ea and pesona prpet inurance agans (FAS- 13). Accountn for ILease. CoWmplac with

damage or loss of property. 31.205-11(m) requires that assets acquired by means of
(iv) Mortgage life insurance, Capital li1Me. As defined in FAS-13, s"l be treated as pur-
(v Owner's title Policy insrac when such in- chased assets; i.e., be capitalized and the capitalizd value

Mlance was niot Previously carried by the employee of such assets be distributed over their usefu lives as
on the old residence (however, coat of a mortgage ti. depreciation charges, or over the leas term as amortiza-
tie policy is allowable). tion charg s. appropriate (but sme subparagraph (bX4)

(Vi) Property Otaes and operatinig or maiutenanc below).
Costs. (b) The following coats an allwabl:
(3) Contlnuing mortgage principal payment on (1) Rental coo~ under operating lime, to the extent
reidence being sold. that the rates are reasonable at the time of the lease deci-
(4) Payments for employee income or FICA (social saim, after consideration of (I) reta cost of Comn-

wocrit) taxes; incident to reimbursed relocaton costs. parable property. if any; (ii) markt conditions in the
(5) Payments for job counseling and placement area; (iii) the type, life expectanicy, condfition,

31-29
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andVdWof dam ~putey based; (w) umaginves. (d) See 31.,.. regarding ad - esc apuemeses.
avilbbb md (v) other prvisaom adof th grm

(2)~ u Rodsf vie sale sad hoom*bc arrsap 31.X&N Sdg f
su 01 or1 tesuon b r--f would be (a) 64Selfng" is a generi aem eomoqiasulg aD efin

(3) Charges in do nmumeof ramt hroposty between 10 mare" am Contactor's products or sevis some of
mw dblum su buidiaries, or organizations s iner co. chc w over edsecfically in other subsections of
-oi ea.era to d aln dist dw doo un h 31.205.. Selling activity includes do foWowing broad

momd ooof owmftsock a~ derdation. tam. Caegorles:
hWANIMs ladcitlee Capital Cost of mone, mad (1) Adrsig
mahisMWc (ezcloft kaestr or co ooelecl (2) Carporaf image enhmncement including broadly-

pruatto Put 31), provded that so paut of rich costs torgesd 80106 Iffe to. other tha advertising.
dol thylIa sa other snowed cost. Rental cost of Par- (3) Bi and proposal coams.
deal propt baued frm amy division, subsidiary, or (4) Make Ossining.
affllisse ofthe lonly- F mr under comosi contro, daot 1111 (5) Diec 'senng
W astablibhd pratice of Isaft doaesaforsimilapr ~p- (b) Advertising cor ns defined at 31.20541(b) said wre

aq to im lie lesa " bemke nawdm 10i D~ the daafowability provisions of 31 .2051(d) mad M1.
with Almpga-npI (bXl) above. COPf image enhancement ~i~t~it we~f included within

(4) Recital cow unde baeit befot. the definitions of public relation at 31.20541(a) and enter-
March 1, 1970 for dam resmlainig term of dielese (ex tainmmnt at 31.205-14 and are subject to the allowabilty

.uin 4apd am exde b l-o Mac , 19 o~ povisions at 31.205-1(e) and (1) and 31.205-14, respect-
the extent they would have been alowabl under Defens iv*l. Did and Fproposa costs arm defined at 31.205-18 and
Acquisition Regulation Fokrmerly ASPR) 15-205.34 or bm dwraowb controlled by that subsecton. Marke
Federa hrwememng Rephuinglm section 1.15.20!1-34 in pla inSnvolves market reseach and analysis and
effect iinmsy 1, 1969. generalized management planning conerned with dervelop-
(0) The aflowAblty of rental ood under unexpired lease ment of the C ont-ractor' S business. The allowabllty of long-

ill cOmnetiam IWit terminlation is treaded in 31.205-42(e). MI market Plannin 00M1 is Cmontole by the prvsin
of 31.205-12. Other market planning Costs wealo be
to the xtea thot they are reasonable. Coot of activities,

312-37 Royalties and odher costs for m at which mre correctl classifie and disallowed under cost
Poafteu princiPleS referenced in this paragraph (b)are no to he
(a) Royalties on a Patent or amortization of the cost of recoln sidered for reimbursement under any other provision
pinmsin a POW or patent rights necessary for die proper of dais subsection.

perfomanc of the contract and applicable to contrac (c) Direct selling efforts are thos act or actios to in
product or Improcesses are alowbled unless- duce Particular customers to purchas particular products

(1) The Government has a license or the right to a free or services, of the contractor. Direct selling is characterized
Mu of *a. Patent; by penson-to-perbon contact and includles such activities as

(2) TM potent has been adjuicated to be invalid, or fomilirizing A potential customier with the. contractor's pro-
bes bar adminhin rtvly - determained to he invali; duct or services, conditions of sale, service cpbliisWW ,

(3)Th 70POtW is Considered to be unenforceable; or Mee. It als incldes negotiation, liaiso between customer
(4) The powen is expired, mid coua-tor porsonne, technical mconsultingactiviter,

(b) Carn should be exercised in determining individual demonstrations, and any other activities having
Nuuo I., ee when the ro~yalieastmy have bees arived as their purpose the application or adaption of the com-

at as a eIN* of less-tan-arm's-length bargaining; e.g., tractors products or services for a Particular custoerffs
uYajdee- us. The cost of direct selling efforts is allowable if

(1) Paid to persomns, including corpoations, affiliatd reasonable in Amount.
WOt do contactor (d) Thie costs of any selling efforts other than those ad-

(2) Plaid to unaffiiaed patties, inldigcorporations, dresse in pargrphs (b) or WC of this subsecton are
mader - agemn entre Int in Contemplation that unalowable.
a Gloverglment conimt would be awarded; or (in) COsW of the typ identified in paragraphs (b), (c), and

(3) Paid under an ag omngontred Into afte the con- (d) of this subsectio are often commingled on the contmac
amo award. Mor's books in the selling expens account becuse thes aC-
(C) IS SOY cas involving a Paten formerly owned by the tivities ar perfomed by the Sales departments. How-

CONM Mw. the royalty amount allwed should not exceed ever, identification and segregation of unallowable
the cOrn -Wc would hae" been allwed had the contractor COs ts Isreqired under dhe provisions of 31.20146 and
retaned ddle. 30.405, and such CORst are no allowable nmerly
31-30
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bee the -, IN I M1 IS 401111=1104i 9h Wowah correedag defects in the proiduces. replaecing defedve
se8ing ae4ei". pares, and making reI~ds a the cum of inadequat

(f) tNotwlshstamditng any other provision of tbis sub- performaaoe. When not mooauisuunt webh the terms of
sectimn costs of direct selling Wforts, as deined In pars. the contract. seeh srvic and warranty rost- areal.
graphi WC of this subsection, incurred in connection with lowable However, care should be exercised to avoid
potiential and actual Foreign Military Siakes as defined by duplication of the allowance as an delemet of both
the Anms Export Contract Act, or foreign sales of aiM- estimated product cost and roLk
tary products or services are unallowable on U.S. Gov- 3UU=40 Special toolig in eW" tws e1imn
eminnto contracts for U.S. Government requiremeints. COAL

(j) tlftwlhheawndg any other pr~oviio of this (a) The terms -special toolng and "special test
subsection sellers' or agentsI comapensation, fees, coin- equipment" are deined in 45.-101.
mdisons, percentages retainer or brokerage las, (b) The corn of special tooling and special test equip-
whether or not contigent upon the award of contracts, ment anid in performing one or more Government
are allowable only when paid to bona fide employees or contracts is allowable and shI be allocated to the
established commercia or selling agencies maintained by specific Government contract or contracts for which
the contractor for the purpose of securing business (see acquired, except that the cost of (1) items acquired by

3AM2).the contractor before the effective date of the contract
31J049 Serice and warranty cosds. (or replacement of such items). whether or not altered

Service and warranty costs include those arising or adapted for use in performing the contract, and (2)
from Mdfillment of any contractual obligation of a con- items which the contract schedule specifically excludes,
tractor to provide services such as installation, trainin& shall be allowabl only as depreciation or amortization.

(The next page is 31-31)
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(0) Whe hems we disqualffed Woecie - No&$ or (4) Special useunini as bed that reprom ampi--~ci We -~om becoom with ruldvely odow 2111 ipOVemeN
empsme they -oi be made mikable Air gensral V-p apose (5) Tame (including exc..e) as real or pauea
-i mid have a vwiu as muob - -With thir, property, or as the value ame poaso.m or sale

vanu U opocia scalng or special we equipment, the thereoo which is Wued gmoly in commectsom with
af of adimpting the itms for -s under she cautr-act work other than oan Government contiracts (see pars-
and the mout of raturnig them to their prior comfigo5- graph (c) below).

don, alsW&VW (0) TanaS an accumulaead funding deficiencies ot
31.2141 TaxeS, or prohibited transactions involvb&g employee de-

(a) The kdlowing types of cods we afwable: fiend comapensation plans purnmat to Sectdam 4971
(1) Fed"rl Stob, and local taxe (see Paut 29) or Spe-tin 4975 of she Internal Revmnu Cod of

mips as otherwise provided in paragraph (b) below 194. im amended.
that we reqired to be and wre pai or accrued is (7) 1nom tax &=cual dampged to accouint for
accordance with generally accepted accounting prim- the tax effects of differences between taxable income
cildes. Flow ead penalties are not coasidered taxes. and preta income as reflected by the boobs of =c

(2) Tlazo otherwise allowable under subparagraph count and financial Statements.
(a)(1) above, but upon which a claim of illegality or (c) Taxes on property (wee subparagraph (bXS)
erromeous auiuUent exists; provided the contractor, above) umed moldy in connection with eisher amo-Gov-
b aft r paying such taxes- aneminet or Government work should be considered

(j) Promptly requasts ingsroctious from the con- directly applicable to the respective category of work
tmacting officer concerning such taxes; and unless she amounts involved are insignificant or comps-

0g) Take all action dvrecmed by she contracting table results would otherwise be obtained; e.g., taxes
o015ce wising out of subparagraph (2)(1) above or an contractor-owned work-in-proccess which is used
an independent decision of the Government as to molely in connection with non-Government work
the existence of a claim of illegality or eirroneous should be allocated to such work; taxes on couvrctx-
auinimt.sto (A) determine dho legality of she owned work-in-process inventory (and Government-
smemmment or (3) secure a refuand of such taxes. owned work-min-rocess inventory when taxed) umed
(3) Pursuant o subparagraph (a) (2) above, the molely in connection with Government work should be

reasonable costs of any a.,Io taken by the contrac- charged to such worL7k. Theost of taxes incurred an
tar at the direction. or with the concurrence of th property used in both Government and non-Govern
contracting ofMicer. Interest or penalties iniicurred by ment work shall be apportioned to all such work bosed
the contradctr for non-paymengt of any tax at the upon the use of such property on the respec rtive final
ditection of the contracting ofiero by reasn of Cost objeCtiveL
the failure of the contracting officer to ensure timely (d) Any taxes, interest, or penalties that were l
directio after a prompt request. lowed a contract costs and are refunded to the con-
(b) The foMowing types of comts wre sot allowable- tractor shall be credited or po to the Government in

(1) Federal income and excess profts taxes. the manner it directs. However, any interest actually
(2) Tame in connect= ion t hioncnjzg, relnanc. pai or credated to a contracto incident to a refund of

ing rdhnmding operations, a or rigeoraiations (see tax, interest, or penalty shall be pai or credited to the
31.205-20 and 31MS0-27). Government only to the extent that such interest so-

(3) Taxm from which exemptions are avWaibl So crued over the perod during which the contractor had
she contractor directly, or available 10 the cotntrato been resimbursed by the Government for the taxes, in-
beasd on an exemption affbodedf the Government, tere~t, Or penaklts
except when the contracting -ffMcer determines that 31=4204 Termnlatioa cods.
the administrative burden incident to obtaining the Contract terminations generally give rise to the in-
exmoption outweighs the womrespojnding- benefts so- currence of costs or the need for special treatment of
cruin3 to the Government. When partial exemption costs that would not have arisen had the contract not
Doms a tax Is attributable to Government oontirm been terminated. The following cost principles peculiar
activity, Waxe charged to such work in excess of that to termination situations are to be used in conjunction
amount reutngb Arom application of the preferential with the other cost principles in Subpart 31.2:

tram1 wre unaellowable. 7bise provisions intend (a) Comnuom 1km: The Costs of fitem reasonably
that tax preference attributable to Government con- tusbl on the contractor's other work shal not be
tract activity be roolized by she Government. The allowable unless the contractor submits evidence dtha
sorm Olexemption" mema fireedcom from taxation in the items could not be retained at cost without sustain-
whole or in part and includes a tax abatement or ing a loss. The contracting officer should consider the
reduction resuling firom mode of assment, method contractor's plans and orders for current and planned
of calculation, or otheirwise. production when determining If items can reasonably
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be OWed o other wouk of the contractor. Cootmpo- (I) The Special toi or special Machinery Md
neou purchases of commoa item by the contractor equipment is not reasonably capable of me in the
"shal be regarded a evidence that sch items are res- other work of the contree:w,

* smibly usable on the contract"'s other wor. Any (2) The Oovernmams' intI t 1is protected by
accepUnce of Common items as alloce to the Wri- transer of title or by other m dea med ppO-
mated podio of the contract should be limited to th aft by the contracting orlF and
extent that the quantities of such items on haud, in (3) The ioNs of efud value for my one terminated
tniand on =oder ae in ecem of the rensoable contrac is lmited to that prm'in of the acquitias
quantitave rquirements of other work coat which bean the same rtio to the total cqou-

* (b) Con umdut 40me serihado. Despite all tes- tia. coat a the terminated portion of the contract
amiable efforts by the contractor, costs which cannot bean. to the entie termitm contract and other
be discontinued immediately after the effective date of Oovernment contracts for which the special tooln
termination are generally allowsle. However, any or special machinery and equipment wu acquired.
costs continuing after the dfective date of the termina (e) Real wider uncv. e kn. Rental cost under
tiae due to the negligent or willful filure of the con- unexpired leases, Ian the retual value of such hues

Stractor to discontinue the costs shall be uoullowable, are generally allowable when shown to have been rsa-
(c) MW cam. Initial costs (ass S.804-(f)), includ- sonably necessary for the performance of the terminnat-

ug starting load and preparatory costs, are allowable ed contract, if-
a follows. (1) The mount of rental claimed does not exceed

(1) Starting load cornt not fully absorbed because the reasonable use value of the property leased for
of terminatim are nonrecurring labor, material, and the period of the contract and such further period as

Srelated overhead costs incurred in the early part of may be reasouable; and
production and result from factors such as-- (2) The contractor makes all reasonable efforts to

(i) Excessive spoilage due to inexperienced terminate. assign, settle, or otherwise reduce the cost
lobO of such less

(Hu) Idle time and subnormal production due to (M Alemradona q aled ppvwy. The cost of alter.
testing and changing production methods ation and reasonable restorations required by the laew

( 1h) Trainin; and may be allowed when the atatin were necesary
(iv) Lack of familiarity or experience with the for performing the contract.

product, materials, or manufacturing processes. (g) Settlement expmae. (1) Settlement expenses, in-
(2) Preparatory costs incurred in preparing to per. cluding the followin& are generally allowable:

form the terminated contract include such costs as Qi) Aocountind legal, clerical, and similar cots
those incurred for initial plant rearrangement and reasonably necessary for-

Salterations, management and personnel organization, (A) Th preparation and presentation, includ-
and production planning. They do not include spe- ing Supporting data, of settlement claims to the
cial machinery and equipment and starting load contracting officer; and
costs. (B) The termination and settlement of subco-

(3) When initial rosm are included in the settle- tracts.
ment proposal as a diret charge, such costs shall not ('a) Reasonable costs for the storage, traporta-

* also be included in overhead. Initial costs attributable tion, protectio, and disposition of property ac-
to only one contract shall not be allocated to other quired or produced for the contract.
c--tracts. (iii) Indirect cos rela to salary and wages

(4) If initial cosn are claimed and have not been incurred as settlement expeses in (i) and (f nor-
segregated on the contractor's books, they shall be maDly, such indirect costs shall be limited to pay-
segregated for settlement purposes from cost reports roll taxes, ftringe benefits, occupancy costs, and

* and schedules reflecting that high unit cost incurred immediate supervision costs.
during the early stages of the contract. (2) If settlement expenses are significant, a cost

(5) If the settlement proposal is on the inventory account or work order shall be established to seps-
bas initial costs should normally be allocated on rately iden* and accumulate them,
the bas of total end items called for by the contract (h) Subcmbaetor cshm. Subcontractor claims, in-
immediately before termination; however, if the con. cludins the allocable portion of the claim common to

* tract includes end items of a diverse nature, some the contract and to other work of the contractor, are
other equitable basis may be used, such as machine generally allowable. An appropriate shamre of the con-
or labor hours. tractor's indirect expense may be allocated to the
(d) Loa of WYu! YlW. Lois of usettl value of spe- amount of settlements with subcontractors provided,

oWal tooiag sod special machinery and equipment is that the amount allocated is ma ably propotionte
generally allowable, provided- to the relative beneft received and is otherwise con.
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PART 31-COJNTRAcr COST PRINCIPL AMD PROCWDURB 3L20544
* u~~ima wvth 31.201.4 ad 31XXAc) The Indac I eFxP InsePý (4) Sftagh-tme compeansaon of each employee for

so allocaewd sAMl eclude the sam e d similar cosin dine spent atftedn classe during working booms inot
daialmedirectly or Idirectlyassettlement expenses as of 156 hows per yw whuu circumsasunces do

no permit the operation of classes at attendance Kt
31.20413 lbrade, bulmiess I ttleh aniclsd prefeuslooWa clases afte reguain working heoom bn unusual caes

scot, cc", ft period may be extended (see paragroph (h).below).
0 heftMfooigtypesofcoIM em afowbiC (d) Fail-din euWAio a m Costs ofnlton, fees training

(a) Memnberships in trade. busines, technical and pro- materials and Wextbok (but not subsistence, salary, or may
fessloaorg~anIztM& other emoluments) In connection with ful-dine education,

(b) SubscrptIons trande, business, professional, or including that provided at dhe contracor's own facifties, at
othe oechuica periodicals. a postgraduate bua not undeqrgrduate college leveL an

(c) Wheat the principal pp.of a meeftng confer- allowable only when the course or degree pursued ks
* stewe. symposium. or seminar is fth disseminhation of trade, related to the, field In which the employee is working of

budiness, technical or professional information or die sdm- may reasonably be expected to work and em limite to a
ulation of production or JImproved productivity* total period not to exceed 2 school yeaw or doe length of

(1) Cost of orgazlng settn up, and sponsoring the degree program, whichever is less, for each employee
die meetings symposia, atc, including rental of meeting so tazined.
facilities, transportation, subsistence, and incidental (q) Specialfted programs. Cost of attendance of up to

*Cosw 16 weeks per employee per year ait specialized programs
(2) Costs of attendance by contractor employees, specifically designed to enhance dhe effectiveness of man-

including travel comb (see 31.205-46); and gspa or to prear eamployees for such positions we allow-
(3) Cowt of staenduace by Individuals who em not able. Such costs include enrollment fees and related

employees at the contractor, prvied (I) such comb em charges and employees' salaries, subsistence, training
no also reimbursd to doe individual by the employing materials, textbooks, anid travel. Cowt allowable under this

0 conapsay or oa~anizaticm. and (hi) the individuals auen- paragraph do not include costs for courses th atm Pon of a
dance is essential to achieve dhe purpose of the confer- degree-oriented curriculum, which wem only allowable par-
ence, Meeting. symposium, etc. moam to paragraphs (q) and (d) of this subsection.

QI) Other avewmes. Maintenance expense and normal
31.205-a4 Training and education costs. depredation or fair rental on facilities owned or leased by

(a) ANowable cosa. Thining and education costs awe the contractor for training purposes em allowable in accor-
*aftwowableuthe extmnt indicated below. dance with 31MS0-11.,31.205-17.31.205-24, aid 31.205-

(b) Ibcadoaal uiulAl. Cowa of prearing and main- 36.
taining a noncoliege level progru of instruction, including (g) Granu. Grants to educational or traning institu-
but ot limited to on-hejob, Classroom, and appentce dons. includin the donation of facilities or other proper-
ship training, designed to icrwen the vocational effective- ties. scholarships, and fellowships wem considered contrib-Ou
ness of employees, wem allowable. Theme cost Include (1) dons and em unallowable.

* salaries or wages of trainees (excluding overtime compen- (b) Advanc e areemeiuu.
sation), (2 salarIes of the director of training and staff (1) Training and education costs in emues of those
when doe training prolpu- is conducted by the contreeto, otherwise allowabl under paragraphs (c) and (d) of ibis
(3) tuiton and fees when doe trainings Is in - isttution not subsection, incl udn bsistence, uarlmes or any othe
operated by the contractor, and/or (4) training: materials and emoluments, may be allowed to the extnt set forth in an
texbooks. advance agreement negotiated under 31.109. lb be con-

*6 (c) Pa-dewm cole, level educalm OIL Alwable costs aidered for an advance agreement, die contmacor must
of part-tin. college education at an undergraduate or post- demonstrate that the costs wem consistently incurred
graduate level, including that provided at the contrato's under an establishied mmangeriaL~ engineering, or scion-
own faocilities, an limited 0o- tific training and education progrun, and that the course

(1) Fee and tuition charge by fth educational insti- or degree, pursued is related to the fIeld in which the
tuition, or, mnstead of tuition, instructors' salaries and fth employees aem now working or may reasonably be

* related share of indirect, cost of the educational insttu- expected to work. Before entering into the advance
don, to the exten that the sum throf is not in excess of agereeent, the contracting officer shall give considei-
the tuition that would hae" been paid to the participating tion to such factors ia-
educational institution; (0) TIM lengt of emuployees' service with the con-

(2 Salaries and related costs of instructors who em tractor,
employee of the contractor (Ii0 Employees' Past Performance and potental

* (3) 1Taining maeralsb ad textbooks; and (Iii) Whethe employees ame in formal develop-
31-33



31*5.48 FEDERAL ACQUISTIN REGULATON (FAR)

manuprogpam and Winhingt a DC 20402 Socd No,.02240141003-7;
(IV) The total numer of paticipating em;loyees. (H) Joint Tkvel Regulations. Volume 2, DoD

C2) Any advance agreemMn MmuS inchde a provision Civilian PasonnhI, Appendix A, prescribed by doe
requiring tie contractor 10 redbd 10 die Govemment Department of Dufense, for ta"e In Alaska Plawil,
trining and education costs for employees whao resign Mhe Commonwealth of Pouem Rico, and kmilari
within 12 months of cmpleo. of such taining or eds- mad possessons of die United Suases available on a
cation for ,Muons widiha - uy woe' conRMl. subscription basis from the Superintendent of

* ~(I) 2)'uahft or edamdos emrajbr u e r then bona- Documents, U.S. Government Printing Office,
fld. aployme Cosas of tuitio, fees, wxatooks, and simi- VhsingMm DC 20402 Stock No. 909.O1O0WM00;
lair or relatd benefit provided for odwthandi bonet-Ada or
unplo eeas are ulowabw&, amepthdat dio coon Incurred (Wl) Standardized Regulatons (Government
for educating employee dependents (primary and sec- aivilians, Foreign Are).,Scto 925, "Miaximmn
ondwy level studes) whenthde employee is working in a Travel Per Daem Allwancs for Foreign Maimu

* ~foreign county where public etducton Is not avalhable wad prescribed by die Dqparment of State, for trawel in
whene suitable private education Is inordnately expensive areas not covered in (aX2XI) and (Ii) of this subpar-
may be included in overseas diffeentiL graph. available on a subscription basis from the

(D) Laploy.. dependent. ewducton planms. Coots of col- Superintendent of Documents, U.S. Government
lege plans for employee dependents am unallowable. Pdrintin Office, Washington. DC 2M42, Stock Mo.

%"' 744-008-0000-0.
* ~31.205-4S Transportatiem te~st (3) In special or unuua situations, actual cssin

Allowable transportation cown Include friho t, express. excess of the above-refrericed maximum per diem raws
carage. and postage charges relating to goods purchased, an allowable provided that such samoues do not exceed
in process or delivered. When dies costs can be identified the higher amounts authorized for Federal civilian
with die items involved they may be directly costed as employees as permined in the regulations referenced in

tra spotaion costs or addedto the cost ofsuch Items. (0)(2Xi), (ll), or (EDl of this subsection. For such higher
* When identification with die materals received cannot be amounts to be allowable all of the following cooditiom

made, inbound transportaton costs may be charged to the must be met
appopiat idirect cost acounts if the Contracto follow 0i) One. of the conditions warrating approval of

a cossetand equitabl procedure. Ouftound freight. if the actual expense method, as set forth in the regula-
reimbursable under the terms of the contract, shalt be dions referenced in (aX2Xi), Cii) or (di) of this sub.
treated asa direct cost. section, must exist.

* (I~~i) A writen Wwtiiation for usn of the higher
31.205-4 Travel costs, anounts mnustbe approved by anofi of die coo-

(aXI) Costs for tranportaton lodging. meals, and inci- tractor's orgasnization or designee oo ewadieto die
dental expenses incurried by contractor personnel on offi- authority Is property administered and controlled to
dm1l company business ane allowable subject to paragraphs prevent Abuse.
(b) through (f) of this subsection.ý Costs for transportation (III) If it bcmsnecessary to exercise die author-

* ~~may be based on mileage rates actual coos incured or on ity to use die higher actual expense method repesi-
a combination theeof provided die method used reoults in tively or on a continuing basis in a particular wam&
a moaonab" charge. Cost for lodginj, meals, and inciden- twehe I cotatrmustobntainadanepproval from de
idl expenses maybe based on per diem, actual expenses, or contracting officer.
a combination thereof, provided the methiod used results In (iv) Documentation to support actual costs
a resnable chamge. incurre shall be in accordance with the contractor's

*(2) Except as provided in su~pmeuaph (a)(3) of this established practices provided that a receipt is
subsection, costs incwiod for lodgi ngmeals, and iriciden. required for each expendture in excess of $25.00.
adepensesp (atsdefeted in diereguletions cied in (an2XI) The approved justfiction required by (aX(3Xii) and.
thuough (Ill of ths mabpmuq) shell be conuidered to be If applicable, (aX(3Xili) of this subparagraph must be
reusonall and allowabl only 10 doe extent tdot fthy do not retained.

exedon a daily basis the maximum per diem ofte in (4) Subparagraphs (aW) and (a)(3) of this subsection
*effect at doetneof avel asetuftfdIin the-- do not Incorporate the regulations cited in (aX2Xi), (H),

(I) Federal Travel Regulations, prescribed by the and (III) in their entiet. Only the coverage in the refer-
General Services Administration, for travel in the enced regulations dealing with special or unusual sitam
conterminous 48 United Staes available on a sub- dins, the maximum per diem rates, and definitions of
scriptiou basis from the Superintendent of lodging, meals, and Incidental expenses am Incorpoated
Documents, U.S. Government Printing Office, wemin.
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PAWr 31-CONTRA' COST PRINCIPLES AND PROCEDURES 3.0
*(5) As 1 adac e ag- t(no 31.109) with "VpWe (3) Where an advance agreement Is proposed (oft

to complanoce with s&uVraphe (WX) and (WX) of 31.109), consideration may be Sime io the following:
thib subsection may be sefdW sad desirable. (i) Whether scheduled commnercial airlines or
(b) Datve coosts icrr in the normal rcatse P o overall other sduitble, los costly, travel facilities are avail-
admnitatonof toe businues an allowable sad shall be able IA reasonabl times, with reaonablefequency,

mreaft A0 d ' as indret cm.and guys os regaired destinations conveniently.
(c) Tie" coot Mdiety attribulable to specific contract (11) Whether increased flexibility in scheduling

performance mre Allowable and may be chArg ed to do coo- results in time savings mad amo effective Ms of per-
gtret under 312M sonne that would outweigh additional travel consts

(0) Akfie costs in excess of the lowiest cut many Ma f Costs Of acnractorowned or -loosed automobils
dad, coach, or equivalent aihrfe offered during normal as used in this paragrap, ý.include the costs of lease, operi-
business howm me unallowable exept when rc I accom- ation (including personnel), maintenance, depreciation,
modations tequir circuitous rauting. requi' v, t. Iring insurance. etc. These coon are allowable, if reasonable, Wo
unreasonable hoors. excessively Prologes , in the extent that the automobiles are u"e for company
increased cost tho would offset transportation sav.s,V ane business. Thatl portion of the cost of company-furnishegd
sot reasonably adequate for dos physical or med.-A, neoais automcbiles that relates to personal use by employees
of Os travelerM or me not rweaoably avaiabl to meet mis- (including transportation to and from wort) is compeass-
dion requftements. However, In aordr for irfare costs in don for persna services anid is unallowable as stated in

*excess of do above standard Airftr P I be allowable, Os. 3 L'M5- 6 (m)X2).
applicable condition(s) set forth above must be
documented and Justified. 31.20347 Defense d* fraud proceedings.

(eXI) -cost Of travel by ematohw ed,-hed, or Wa Deflnlnis. "Coqia," as used in this subsection.
-chorwresd slrcrat aso used in this paragraph- includes the include, but me not lbnred to, amministrative and clerical
cost of lease, chater operation (including personnel), expenses Ose cost of legs servics whether performed by

* maintenance, depreciation, insurance, and other related, rn-house or privat courwiel Os costs of the services of
Costs. accountants, consultents, or others retained by Ose contro-

(2) The coats of travel by contractor-owned, tor to assist it tie salaries and wages of employees, ofri-
-leased, or -clattered aircraftn limited to Ose standard cors, and direocaors; and many of the foregoing cosw incurred
airfar described in paragraph (d) of this subsection for before commencing Ose formal judicial or administrative,
dos flight destination unless travel by much aircraft is proceedings which bear a direc relationship to Ose Po.-
specifically requited by connact specificaion, aem, at ceodings.
condition, or a higher amount is appoved by Ose con- Fraud, as musd in this subsection, means (1) acts of
tractng; officer. A bI~r amount may be agreed to when fraud or comuption or attempts to defraud the Government
one or amo ofiOs cicumstances for Justfyin higher or to corrupt iUs agents, (2) act which constitute a cause for
than standard aFirfr listed in paragraph (d) of this sub- debarment or suspension under 9.40&-2(a) and 9.407-2(s)
section a- applcabe or when an advance agreement and (3) act which violate Ose Male Claims Act, 31 U.S.C.,
under aubporagraph (e)(3) of this suscinhas been sections 3729-3731, or Ose Anti.-Kickback Act, 41 U.S.C.,
executed. In all caus. travel by cootractor-owned sections 51 and 54.
-leased, or -cldto e aiuaf most be folly documuented (b) Coot incurred in connection with defense of any (1)
aid Jusfti F ord Pcub eac h, c onrcor-owned, -leased, or crimina or cWUivinvogestigain grand jury proceeding or
-cimuer aI , aM used for any business purpose which prosecution; (2) clii litigatlon- or (3) administrative pro-
is charged or allocated, directly or indirectly, to a ceeding smuch as supension or debarment, or any combi-
Government combt, dos contracto Maus maintain and nation oftOs foregoing, brought by dos Government against
wake available manifestilogs for all flights on such a controcor, its Moets or employees, are ounalwble when
compan aircaft As a minimum, Ose manifesftlo shall dos charges, which me Osh subject of Ose Investigation pro-
WNWiat- ceedbrqgs or prosecution, involve fraud or similar offense

(I) Dag, time, ad points of deportue; (Including fiing of a fals certification) on Ose part of dos
MII Destination, date ond time of arrival; contracbor, ins agenis or employees and reult in conviction

*(III) Nowe of each passenger and relationship to (including conviction entered on a plea of nolo coo-
theconrAcui tender), judgment against Ose contractor, its agents or

(10) Authorization for ki and employees, or decision to debar or suspend, or awe resolved
(V) Purpos Of trip, by consent, or compromise.

* (Fhe k Mu ppg Is 313,M)
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* FAC 54-15 APRIL 7,1986
PART 31--CONTRACT COST PRINCIPLES AND PROCEDURES 31.761

(c) Ian where the charles of haud are 3.3 Gommsl.
reolved by t or cpromis, the puf ,my Office of Management and Budget (OMB) arcur

Sagree a to the extent of allowability of sich costos aa No. A-21, Cost Principles for Educational Institutiom
pan of such resolution. revised, provides inciples for determining the cos

(d) Costs which may be unalowable under 31.205-47, applicable to research and development, training, and
Iuding decy associated amt. shall be differintiated other work performed by educational institutiom under
and accounted for by the contractor so a to be separately ontrac with the oovement.Idat be During the pendesc Of a y proseadn of 31,J3e3 Re ms# so,

Snvestfption covered by paragraph (b) of this subsection, (a) Contracts that refer to this Subpart 31.3 for deter.
the Contracting officer should generally withhold pay- ming allowable cot under contracts with education-
met of such costs. However, the contracting officer may al i atitutiow dshll be deemed to refer to, ead hailn

In appropriate circumstances provide for conditional

payment upon provison of adequate security, or other have e allowability of costs determed by the con-

adequate assurance, and agreement by the cona to trinX off r in acordance with, the revision of

Srepay a unallowable cow, plus intetv, f a conviction OMB Circular A-21 in effect on the date of the con.

or judgment Is rendered agingt it. tract

31M5-44 Deferred researchi sad develpmeet coda. (b) Agencies are not expected to place additional

"Research and development," as used in this subsec- restrictions on individual item of cost.

tion, means the type of technical effort which is de- SUBPART 31A--KSEiRVED

scnibed in 31.205-18 but which is sponsored by, or SUBPART 315--RESERVED

required in performance of, a contract or grant. RO SUBPART 31.6-CONTRACI'S WITH STATE,

search and development costs (including amounts cap- LOCAL, AND FEDERALLY RECOGNIZED
INDIAN TRIBAL GOVERNMENTSitalized) that were incurred before the award of a par- 31.601 Purpose.

ticular contract are unallowable except when allowable This subpart provides the principles for determining
a recontrw c~Costs. In addition, when costs ame m* allowable cost of contracts and subcontracts with State,

curred in excess of either the price of a contract or local, and federally recognized Indian tribal govern.
amount of a grant for research and development effort, ments.
such excess may not be allocated as a cost to any other 31.602 General.
Oovernment contract. Office of Management and Budget (OMB) Circular

31.20549 Goodwil. No. A-87, Cost Principles for State and Local Govern-

Goodwill, an unidentifiable intangible asset, originates ments, Revised, sets forth the principles for determin-

* under the purchase method of accounting for a business com- ing the allowable costs of contracts and subcontracts
bination when the price paid by the acquiring company with State, local, and federally recognized Indian tribal
exceeds the sum of the identifiable individual assets acquired governments. These principles are for cost determina-

less liabilities assumed, based upon their fair values. Th tion and are not intended to identify the circumstances
excess is commonly refenred to as goodwill. Goodwill may or dictate the extent of Federal and State or local
wise frmn the acquisition of a company as a whole or a participation in financing a particular contract.

portion thereof. Any costs for amortization, expensing, 31.603 Requlremeaft
write-off, or write-down of goodwill (however •epese•ned) (a) Contracts that refer to this Subpart 31.6 for deter.
wre unallowable, mining allowable costs under contracts with State,
31.2" Executive lobblig Costs. local and Indian tribal governments shall be deemed to

Cost incurred in attempting to improperly influence refer to, and shall have the allowability of costs deter-
(see FAR 3.401), either directly or indirectly, an mined by the contracting officer in accordance with,
employee or officer of the executive branch of the the revision of OMB Circular A-87 which is in effect
Federal Government to give consideration or to act regar- on the date of the contract.
ding a regulatory or Contract matter are unallowable. (b) Agencies are not expected to place additional
31.20"-SI Costs of deohole k- n restrictions on individual items of cost.

Costs of alcoholic beverages are unallowable. SUBPART 31.7--C NTRACTS WITH NONPROFIT
SUBPART 313--CONTRACTS WITH ORGANIZATIONS

EDUCATIONAL INSrFITTIIONS 31.701 Purpose.
31.301 Pupse. This subpart provides the principles for determining

This subpart provides the principles for determining the cost applicable to work performed by nonprofit
the oost of research and development, training, and organizations under contracts with the Government. A
other work performed by educational institution under nonprofit organization, for purpose of identification, a
contracts with the Governmnt defined as a busmines entity organized and operated
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euculvely fmr charable scientific or educatiomal pur. applicable to work performed by monprollk orgaumia
posem of which so pert of the Get earnings inure to the tio.. under contracts (also applies to grants and other
1 0al of any private shareholder or individinmL of agreements) with the Government.

* ~which no substantial part of the activities is carrying on
propaganda or otherwise attempting to influence egis- 31.703 Reqnkrmsens.
laton or participating in any political campaign on (a) Contract& which refer to this Subpart 31.7 for
behalf of any candidate for public office, and which are determining allwal costs shal be deemed to refer
exempt from federal income taxation under section 501 to, and shall have the allowability of costs determined
of the Internal Revenue Code. by the contracting officer in accordance with. the revi-

*3L72 Geeu sion of 0MB Circular A-l 12 n effect on the date of
OXffic of Management and Budget (0MB) Circular the contract.

No. A.122. Cost Principles for Nonprofit Organiza (b) Agencies are not expected to place additional
dons. mets forth principles for determining the costs restrictions on individual items of cost.
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